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OPINION OF THE COXHISSION 

Chairman Kuykendall de l ivered  t he  op in ion  of t h e  Commission. 

The p l a i c t i f f  t r i b e  was the a b o r i g i n a l  owner of 8,060 a c r e s  of 

land i n  the Puget Sound a rea  of t h e  State of Washington. Under the 

prov i s ions  of the  Po in t  E l l i o t  T rea ty  of January 22, 1855 (12 S t a t .  

9271, r a t i f i e d  Narch 8,  1859, the p l a i n t i f f  ceded all i t s  lards t o  t h a  
. . 

United S t a t e s  f o r  $5,973.31. The i s s u e s  'now be fo re  the Commission are 

(1) t h e  f a i r  market va lue  of the  p l a i n t i f f ' s  l ands  as of bfarch 8, 

1859, t h e  e f f e c t i v e  d a t e  of t he  1855 T r e a t y ,  and (2) d i d  t h e  dcf e n d a n t  

pay t h e  h i k i a l l u s  T r ibe  an unconscionable consideration which would 

e n t i t  f e t h e  p l a i n t  iff t o  a d d i t i o n a l  compensation u n d e r  C l a u s e  3 ,  S e c t i o n  

2 of the Indian  Claims Cozmission Act (GO S t a t .  1049, 1050)  . 



S t  -ltc:. 32 I n d .  Cl. Cornnl 2 8 .  (1?G9),  w l i i c h  i n v o l v e d  acjfaccnt  l a n d s  I-", 

mechantable t i inber ,  56 per  cen t  of which was Douglas f i r ,  30 p e r  c e n t  

henlock, and the brilsnce wh i t e  f i r  and spruce .  I n  1853, Lawrence Grennan 
I 

and Thomas Cranney had cons t ruc t ed  a sawmil l  on Camano ~ s l a n d  at 

Utsalady.  Census dsta shows t h a t ,  f o r  the year i860, some 6 m i l l i o n  

board f e e t  of  lun;5er had been processed ac t h e  Utsalady m i l l ,  a n d  a 

s m a l l  s e t t l e m e n t  of 1 2  t o  15  people-had  developed a t  the m i l l s i t e .  

Pope and T a l b o t ,  t h e  then l a r g e s t  t imber  company, made its i n i t i a l  

a c q u i s i t i o n  of t imberland i n  1861, buying 225 acres of school  l a n d s  

i n  Snohomish County at $1.50 per a c r e .  For the  next  several years Pope 

and  Talbo t accumulated an a d d i t i o n a l  18,803.25 ac re s  of s choo l  l a r ~ d s  

i n  K i t s a p  County,  as w e l l  2 s  some 17,398 a c r e s  of publ ic  land  w h i c h  i t  

purchased f rom t h e  government wi th  m i l i t a r y  scrip a t  $1.25 per acre. 
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between opcm p r a i r i e  laad and s a l t w a t e r  marsli. Mcst of t h e  soils i n  t h e  

open p r n i r i c  l a n d  wcre extrcnlely f e r t i l e ,  and with propclr d r a i n a z t  could 

were favorable  t o  a g r i c u l t u r a l  Except f o r  .cattle g r a z i n g ,  
. _ I  

t h e  s a l twa te r  u ia rshes  were of nominal 'value,  and.were u n s u i t a b l e  f o r  
- 

. . i 

a g r i c u l t u r a l  uses  without  proper d i k i c g  and d e s a l i n i z a t i o n .  

A s  of 1659,  only  a handfu l  .of p r i v a t e  land t r a n s a c t i o n s  had 

occurred i n  the  v i c i n i t y  of th<-subjec t -  lands.  The e x t e n t  of  any 

improvements, i f  any,  on t h e s e  p r o p e r t i e s  is  unknown and t h e s e  
I 

t r a n s a c t i o n s  t h e r e f o r e  are of ques t ionable  comparabi l i ty .  They, 

however, do throw some l i g h t  on pe r  a c r e  p r i ce s  governing t h e  

a c q u i s i t i o n  of p r i v a t e  lands  during t h i s  per iod,  r ang ing  f ram $1.87 

to $7.92 per acre .  

Dr. ~ a m e s  A. C r u t c h f i e l d ,  an economics p ro fe s so r ,  valued s e p a r a t e l y  

t h e  two t r a c t s  t h a t  make up the K i k i a l l u s  ceded a rea .  IIe a s s i g n e d  an 

1859 va iue  of $4.94 t o  t h e  cam& I s l a n d  t r a c t  and $1.0c p e r  a c r e  t o  
?' 

t he  nainland.  D r .  C ru t ch f i e ld  is t h e  au thor  of two v a l u a e i o n  t h e o r i e s  

which have been found wanting on o t h e r  occasions, and which we must 

again r e j e c t  i n  t h e  i n s t a n t  case.  See Skag i t  Trjk ~f Tndians  v .  

United S t a t c s ,  supra .  

M r .  C. Marc M i l l e r ,  defendant ' s  exper t  v i t n e s s ,  is an expe r i enced  

!and nppreiser who followed a more conventional meti--3 i n  va l ,  1 . 1 ~  the- 

'ceded area. In  t h e  absence of comparable sales ,  M r .  M i l l e r  adopted a 

market value approach wherein he  cons idcr td  a1 1 those  vaf u c  f a c t o r s  
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t h a t  a  p r o s p e c t i v e  1859 purchzser  of ?he s u b j e c t  t r a c t  would have 

c o n s i d e r e d ,  i n c l u d i n g  such t h i n g s  a s  n a t u r a l  r e s o u r c e s ,  c l i m a t e ,  

topography,  t r a n s p o r t a t i o n ,  a c c e s s i b i l i t y ,  l o c a l  and n a t i o n a l  econoa ic  

c o n d i t i o n s ,  p o t e n ? i a l  rr,arl:~,ts, 2nd p o p u l a t i o n  and s e t t l e m e n t  p a t t e r n s .  

Mr. ! - f i l l e r  concluded t h ~ t  t h e  K i k i 2 l l u s  ceded a r e a  was worth  o n i y  $0.50 

per a c r e ,  a  f i g u r e  t h a t  t h e  Cominission f e e l s  i s  t o o  c o n s e r v a t i v e .  

As we view t h e  evidence,  t h e  timberlands on Camano I s l a n d  had a  

s o l i d  v a l u e  i n  1859 t h a t  would i n c r e a s e  as t i m e  went by. They were 

r e a d i l y  a c c e s s i b l e  by water, and w i t h i n  e a s y  d i s t a n c e  of several 

sawmi l l s .  The open p r a i r i e  land on t h e  mainland conta ined much f e r t i l e  

l a n d  t h a t  was v a l u a b l e  i n  1859 f o r  a g r i c u l t u r a l  purposes ,  b u t  whose 

o t h e r  c a s e s  above mentioned, i n c l u d i n g  p a r t i c u l a r l y  t h e  r e c o r d  i n  

Docket No. 2 9 4 ,  t h e  Commission is of t h e  o p i n i o n  t h a t ,  as 05 March 8, 

1859, t h e  e f f e c t i v e  d a t e  of t h e  1855  F o i n t  E l l i o t  T r e a t y ,  the 8,060 

a c r e s  of l a n d  t h a t  t h e  p l a i n t i f f  t r i b e  ceded t o  t h e  United S t a t e s  had 

a f a i r  marke t  v a l u e  of $12,000, o r  approx imate ly  $1.49 per  acre. 

We f u r t h e r  conclude t h a t  t h e  c o n s i d e r a t  i o n  which plaintiff received 

f o r  i t s  l a n d s ,  being l e s s  than f i f t y  p e r  c e n t  of t h e  f a i r  v a l u e  t h e r e o f ,  

was u n c o n s c i o n a b l e  and t h a t  p l a i n t i f f  s h o u l d  r e c o v e r  a d d i t i o n a l  

compensat ion i n  t h e  sum of $6,026.69, l e s s  a l l o w a b l e  offsets, i f  any. 
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k.'e Concur :  

R i c h a r d  W. 'iarboro~ih, ~ominissior&r 




