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OPINION OF TEE COMMISSION --- 
Commissioner Vance de l ive red  t h e  opinion of t h e  Commission. 

In previous f ind ings  made on December 8, 1964, 14 I n d .  C 1 .  Comm. 360 

(19641, t he  Commission determined t h a t  t h e  Chippewas of Lake Super io r  

were t h e  s o l e  owners of t e r r i t o r y  i n  no r theas t  Minnesota ceded  by the 

Trea ty  of September 30, 1854 (10 S t a t .  1109). The area is des igna ted  as 

Area 332 by Charles C. Royce on h i s  Minnesota Map No. 1 i n  t h e  18th  

1/ Annual Report of t h e  Bureau of American Ethnology (Pa r t  11) .- 
The case  i s  now before  the Commission f o r  de t e rmina t ion  of t he  

f a i r  market  va lue  of Royce Area 332 zs of January 10,  1855, t h e  amount 

L/ I n  t h e  opinion and i n  t h e  f ind ings  of f a c t  we s h a l l  g e n e r a l l y  refer 
t o  t h e  sub jec t  lands a s  Area 332. 
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of considerat ion provided f o r  the lands,  and whether the  c o n s i d e r a t i o n  

was unconscionable within the meaning of Clause 3 ,  Section 2 o f  the  

Indian Claims Copaission .kt (60 S t a t .  1049, 1050). The h e a r i n g s  on the  

quest ion of t he  f a i r  market value of the a r e a  were held i n  A p r i l  and May 

of 1966. 

Our f ind ings  f i l e d  now deal only wi th  t h a t  i s sue .  We d o  n o t  touch 

upon the  ques t ion  of considerat ion s ince  t h e  record conta ins  i n s u f f i c i e n t  

evidence t o  j u s t i f y  comment a t  t h i s  time. The matter  w i l l  b e  l e f t  f o r  

a  f u r t h e r  hear ing  where a l l  aspec ts  can be  f u l l y  developed. 

The p a r t i e s  were a t  extremes on almost every aspec t  of t h e  ca se ,  

from the s t a t e  of the weather i n  Area 332 t o  the  quest ion of  t h e  f a i r  

market va lue  of t he  subject  t r a c t .  There i s  a wide d i s p a r i t y  concerning 

t h e  i n t e g r a l  i t e m s  which form the  bas i s  f o r  t h e  de te rmina t ion  of  what a 

hypo the t i ca l  w i l l i n g  and knowledgeable buyer would have paid i n  1855, t o  

an equal ly s i t u a t e d  s e l l e r  of a  v a s t  t r a c t  of land f o r  which there was 

r e a l l y  no market.  

. On the  p o i n t  of the extent of the t o t a l  acreage i n  t h e  area, the 

p a r t i e s  seemed t o  be c loses t  i n  agreement i n  t h a t  they d i f f e r e d  on ly  as 

about 48,076 a c r e s  out of almost 6 mil l ion  acres .  The Commission f e l t  

t h a t  the  p l a i n t i f f s '  pos i t ion  on t h i s  a spec t  had mer i t  and t h e r e f o r e  we 

accepted t h e  higher  acreage f i g u r e  f o r  t h e  a r ea  of 5,867,435.81 acres. 

Both p a r t i e s  i n i t i a l l y  touched on t h e  i s s u e  of t he  mining p o t e n t i a  

t h a t  ex i s t ed  i n  Area 332 i n  1855. Although p l a i n t i f f s  d i d n ' t  a s s i g n  a 

va lue  t o  t h e  mining po ten t i a l  t h e r e  seemed t o  be no ques t ion  t h a t  they 



be1.Leved a  buyer woald have considered i t  when n e g o t i a t i n g  t o  purchase  

t h e  territory. The defendant  f e l c  that  a  buyer would have been aware of . 

t h e  p o t e n t i a l  b u t  this would n o t  have i n f l u e n c e d  h i s  t h i n k i n g .  

The Commission has  a g a i n  gone back i n  t i m e  and t r i e d  t o  a v o i d  t h e  

use  of h i n d s i g h t  s i n c e  h i s t o r y  r e v e a l s  t h a t  t h e  a r e a  d i d  p r o v i d e  

s u b s t a n t i a l  m i n e r a l  wea l th .  What w a s  d i scovered  y e a r s  a f t e r  t h e  c e s s i o n  

were huge d e p o s i t s  of i r o n  o r e .  There  had been h i n t s  of i t s  e x i s t e n c e  as 

e a r l y  a s  t h e  1 7 0 0 t s ,  but  t h e  e x t e n t  o f  i t  w a s  n o t  r e a l i z e d  u n t i l  l o n g  

a f t e r  the  v a l u a t i o n  d a t e .  Other  m i n e r a l s ,  such  as go ld  and copper ,  

were a l s o  sought  b o t h  p r i o r  t o  and a f t e r  t h e  v a l u a t i o n  d a t e .  There  is 

evidence t h a t  a knowing buyer would h a v e  l e g i t i m a t e l y  had i n t e r e s t ,  

e x p e c t a t i ~ n  and some exci tement  a t  t h e  thought  o f ' t h e  p o s s i b i l i t i e s  f o r  

f u t u r e  m i n e r a l  d i s c o v e r y  i n  Area 332. This d i d  l e a d  t o  some enhancement 

of t h e  v a l u e  of t h e  a r e a .  

ijowever, t h e  main and obvious asset of Area 332 i n  1855 was timber. 

I t  was g e n e r a l l y  agreed t h a t  i t  w a s  t imber  c o u n t r y  and t h a t  w h i t e  and 

Norway p i n e  were t h e  p r e v a l e n t  s p e c i e s .  But whether t h e  trees were . . 

a c c e s s i b l e ,  whether t h e r e  was a  market f o r  them, whether t h e  t imber  w a s  

"f good q u a l i t y  and how n~ach cf i t  t h e r e  was were h o t l y  c o n t e s t e d .  B o t h  

P a r t i e s  had done e x t e n s i v e  i n v e s t i g a t i o n s  and b o l s t e r e d  t h e i r  cases by 

P r e s e n t i n g  e x p e r t s  p o s s e s s i n g  c r e d e n t i a i s  i n  h i s t o r y ,  e x p c r i e n c e  and 

P e r s o n a l  knowledge of c o n d i t i o n s .  

T h e  Commission a g r e e s  t h a t  t h e  h i g h e s t  and b e s t  u s e  of t h e  area 

for tirnber but t h e r e  is a r n ~ l e  e v i d e n c e  t o  conf i rm t h e  v iew t h a t  



the  f u l l  p o t e n t i a l  could not have been r ea l i zed  i n  1855, nor f o r  some 

years t h e r e a f t e r .  With an a l m o s t  complete lack  of s a l e s  t he  Commission 

has no t ang ib l e  cozpzrison to make in  determining the market v a l u e  of Area 

332.  In the absence of a  market a t  the time and therefore  i n  the 

absence of evidence of marker value i n  the  conventional s ense ,  t h e  

Commision has done what was suggested i n  t h e  case of Otoe and Missour i a  

Tr ibe  v. United S ta t e s ,  131 C t .  C1. 593, 131  F. Supp. 265, c e r t .  denied,  

350 U.S. 848 (1955). We have taken i n t o  considerat ion such f a c t o r s  as 

the  na tu ra l  resources of the land, t r anspor t a t ion ,  t h e  a v a i l a b l e  markets, 

economic cond i t i ons ,  and the highest  and b e s t  use t o  which t h e  l a n d  could - 
be  placed. The Commission has considered t h e  f a c t  t h a t  be fo re  i t  is 

p r o f i t a b l e  t o  begin a  timber operat ion an adequate reserve  o f  t i m b e r  must - 

be a v a i l a b l e ,  s o  any purchaser would want complete con t ro l  of timber 
. 

reserves .  Thus i t  is  possible t o  v i a a a l i z e  a  p o t e n t i a l  p u r c h a s e r  acqu i r ing  

a  l a r g e  t e r r i t o r y  which might be somewhat pr imi t ive  but  which would a l low 

f o r  expansion a s  t he  country and technology developed. 

Anyone buying i n  1855 would have been s a t i s f i e d  t o  know that Area 

332 contained valuable  pine. The p a r t i e s  have general ly  ag reed  t h a t  about 

h a l f  the  t o t a l  a rea  was pineland. plaintiffs' est imate was 3,174,056 acres ,  

wh i l e  defendant  contended tha t  2,495,000 ac re s  were pineland. There were 

numerous o t h e r  species  of t r ee s  i n  the t e r r i t o r y  but as of the v a l u a t i o n  

d a t e  a  market f o r  them had not been developed. Norway pine and  w h i t e  p i n e  

were sometimes combined i n  est imates  and were of ten  logged and marketed 
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t o g e t h e r ,  a l though w h i t e  p i n e  was t h e n  more d e s i r a b l e  and v a l u a b l e .  Both 

. - - - - --- 
p a r t i e s  g e n e r a l l y  agree that  over  80% of t h e  p ine  t r e e s  e s t i m a t e d  t o  

have been i n  t h e  area in 1855 were of t h e  more v a l u a b l e  w h i t e  p i n e  

s p e c i e s .  

The e x a c t  board f o o t a g e  of p ine  i n  Area 332 i n  1655 c a n n o t  be  

determined.  The p a r t i e s  a r e  i n  s u b s t a n t i a l  disagreement and t h e r e  is 

' no contemporary d a t a  a v a i l a b l e .  The 1896 r e p o r t  of t h e  C h i e f  F i r e  Warden 

of Minnesota does g i v e  an  e s t i m a t e  of t h e  amount of p i n e  cut i n  C a r l t o n  

County p r i o r  t o  1896 and o t h e r  s o u r c e s  g i v e  an  e s t i m a t e  of lumber  

produced p r i o r  t o  1896 i n  t h e  Duluth d i s t r i c t .  But these are n o t  

s u f f i c i e n t  f o r  purposes  of makine an a c c u r a t e  d e t e r m i n a t i o n .  We. a g r e e  

w i t h  t h e  d e f e n d a n t ' s  p o s i t i o n  when it comzs t o  computing the amount o f  

p ine  w i n g  t h e  S c r i b n e r  Log Rule  r a t h e r  t h a n  t h e  I n t e r n a t i o n a l  T a b l e  

s i n c e  t h e  Scr ibner  (or S t .  Cro ix )  Rule was used i n  N i n n e s o t a  i n  1555. 
2/ 

The Commission had s e r i o u s  d i f f i c u l t y  w i t h  M r .  Trygg ' s-complicated 

and i n t r i c a t e  method f o r  d e t e m i n g  an  e s t i m a t e d  volume of p i n e  i n  Area 

332. W e  were  unable  t o  a c c e p t  comple te ly  t h e  f i g u r e s  f r o m ' h i s  sample  

p l a t s  Lecause  of t h e  v a r i a b l e  s i z e s  of t h e  p l a t s .  We f u r t h e r  found i t  

d i f f i c u l t  t o  r e l y  on t h e  p i n e  f i g u r e s  from h i s  s e l e c t e d  t o w n s h i p s  since . 

they w e r e  no t  f u l l y  r e p r e s e n t a t i v e  of t h e  s i z e s  of trees i n  t h e  a r e a .  

It is o u r  op in ion ,  however, t h a t  d e f e n d a n t ' s  e x p e r t s  e r r e d  when t h e y  

2 /  Mr. John h1il l ian Trygg , a p r o f e s s i o n a l  f o r e s t e r  and a p p r a i s e r ,  was - 
p l a i n t i f f s  ' exper t  i ~ i t n e s s .  



made no allowance f o r  Norway pine below 12 inches i n  diameter a l t h o u g h  

t h e  Scribner  Rule could be u t i l i z e d  to  measure timber 8 inches b r e a s t  

h igh  and such logging w ~ s  done in  years following the va lua t ion  d a t e .  

We a l s o  think t h a t  i f  p l a i n t i f f s '  expert  was overly op t imi s t i c  i n  

c l a s s i f y i n g  a s  pineland any land which bore 200 board f e e t  o r  more of 

wh i t e  and Norway pine to the  acre ,  defendant 's  expert was unduly 

r e s t r i c t i v e  i n  excluding from h i s  es t imate  pinelands conta in ing  less 

than  an average of 4000 board f e e t  per ac re .  

On the  i s s u e  of va lue ,  defendant 's  expe r t s  disagreed between thenselves.  

One est imated t h a t  i n  1855 Area 332 was worth $875,000 and t h e  o t h e r  valued 

i t  a t  $1,800,000, almost a mi l l ion  d o l l a r  d i f fe rence .  p l a i n t i f f s t  expe r t  

valued the  t r a c t  a t  $8,500,000. The Comiss ion  weighed the evidence 

c a r e f u l l y  and t r i e d  t o  g i ~ e ~ d e f e r e n c e  t o  a l l  the  views presented.  We 

considered t h e  p l a i n t i f f s '  es t imate  too h igh  given the  o v e r a l l  c o n d i t i o n s  

of Area 332 i n  1855. The pineland was no t  of the  h ighes t  q u a l i t y .  There 

were many o t h e r  species  of t r e e s  i n t e r spe r sed  with the  pine which, i n  1855, 

had no commercial value. On the va lua t ion  d a t e  Royce Area 332 was still 

viewed a s  somewhat pr imi t ive  and lumbering technology had n o t  yet been 

r e f i n e d  . 
However, even defendant 's  higher f i g u r e  was too conse rva t ive  i n  l igh t  

of t h e  p o t e n t i a l .  Area 332 did contz in  l a r g e  q u a n t i t i e s  of v a l u a b l e  

wh i t e  pine,  t h e r e  were d r ivab le  streams wi th in  respec tab le  distances of 

t h e  s t ands  o f  pine,  t r anspor t a t ion  was improving and the plans for  f u r t h e r  

advancement were evident .  
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In Nooksack Trlbe of Indians v.  United S t a t e s ,  6 Ind.  C1. Corn, 578,  
- -- - -- 
601 ( l958) ,  a f f  ' d ,  1 6 2  C t .  C1. 7 i 2  (1963) ,  c e r t .  denied,  375 U. S. 993 

( 1 9 6 4 1 ,  the  C o m i s s i o n  d e t e r m i n e d  chat   he sepa ra t e  valuation of t imber 

or va lua t ions  arr ived a t  by mul t ip ly ing  t h e  number of cub ic  f e e t  by a  

given p r i c e  per  u n i t  is  not an approved b a s i s  f o r  eva lua t ion .  AS r e c e n t l y  

a s  the ca se  of S'Klallam Tribe of Ind ians  v. Uaited S t a t e s ,  23 Ind. C 1 .  

Comm. 510, 514 (1970) , t he  Commission va lued  as a  whole l a n d  a r e a s  hav ing  

a s i n g l e  o r  highest  b e s t  use. Therefore t h e  Comission d i d  n o t  choose 

between t h e  various calcu;ations proposed by t h e  r i v a l  e x p e r t s  concern ing  

the exact  board footage of pine timber l o c a t e d  i n  Area 332 as of 1855 i n  

order  t o  a r r i v e  a t  a  f a i r  market va lue  f o r  t h e  subjec t  t r a c t .  We have 

determined t h a t  the  f a i r  market va lue  of Area 332 a s  of 1855 wzs $3,250,000. 

This  c a s e  w i l l  now proceed t o  a  de te rmina t ion  conce rn ing  t h e  

cons idera t ion  fo r  t he  cess ion  and whether or no t  t he  c o n s i d e r a t i o n  was 

Unconscionable. Also t o  be determined i s  whether t h e r e  w e r e  g r a t u i t o u s  

o f f s e t s  p a i d  t o  the  p l a i n t i f f s  chargeable a g a i n s t  2ny award made t o  t h e  

p l a i n t i f f s .  
. . 

L 

Commissioner 

Ke Concur: 




