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OPINION OF THE COMMISSION 

Commissioner Vance del ivered t h e  opinion of t he  Commission. 

T h i s  i s  a claim by t h e  Ottawa T r i b e  of Oklahoma f o r  a d d i t i o n a l  

compensation under sec t ion  2,  c lause 3 ,  of t he  Indian Claims Commission 

# Act, 60 Sta t .  1049, 1050, f o r  the c e s s i o n  by t h e  Maumee Band of Ottawa 

Ind ians  of two tracts of land i n  northwestern Ohio under t h e  p rov i s ions  

of t h e  Treaty of February 18,  1833, 7 S t a t .  420. The s m a l l e r  of t h e  

t r a c t s ,  Royce Area 183, which is  loca t ed  on t h e  no r th  s f d e  of the  

Maumee River where i t  empties i n t o  Maumee Bay, was r e s e r v e d  t o  t h e  

Maumee Band of Ottawa Indians under che Treaty of November 17, 1807, 
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7 S t a t .  105, and was descr ibed t h e r e i n  as a n  a r e a  ". . . four  m i l e s  

square  on the  Miami bay,  . . ." As o f f i c i a l l y  surveyed,  Royce A r e a  183 

c o n t a i n s  6,743.82 a c r e s ,  after deduct ion of g r a n t s  made t o  c e r t a i n  

i n d i v i d u a l s .  The l a r g e r  t r a c t ,  Royce Area 182 ,  i s  l o c a t e d  on t h e  s o u t h  

s i d e  of t h e  Maumee River  d i r e c t l y  o p p o s i t e  Royce Area 183, and was  

rese rved  t o  t h e  Maumee Band of Ottawa I n d i a n s  under t h e  Trea ty  of 

September 29,  1817, 7 S t a t .  16G. It i s  d e s c r i b e d  i n  t h e  1817 T r e a t y  as 

a ' I .  . . t r a c t  o f  land-, t o  con ta in  t h i r t y  f o u r  s q u a r e  m i l e s ,  t o  b e  l a i d  

o u t  as n e a r l y  i n  a square  form as  p r a c t i c a b l e ,  . . ." A s  ceded u n d e r  

t h e  1833 Trea ty ,  Royce Area 182 conta ined 20,237.92 a c r e s ,  A c c o r d i n g l y ,  

t h e  n e t  c e s s i o n  t o  t h e  United S t a t e s  under t h e  1833 T r e a t y  wzs 26,981.74 

a c r e s ,  f o r  which l ands  the  United S t a t e s  pa id  t o  t h e  Ottawa band a 

t r e a t y  c o n s i d e r a t i o n  of $29,440.00, a n  amount which t h e  p l a i n t i f f  a l l e g e s  

is unconscionable  under our Act. In  de te rmin ing  t h e  u l t i m a t e  issue of 

t h e  de fendan t ' s  l i e t i l i t y  t o  t h e  p l a i n t i f f  t r i b e ,  we have v a l u e d  the 

26,981.74 a c r e s  as a  u n i t  and a s  .of March 22, 1833, which is t h e  

e f f e c t i v e  d a t e  of t h e  1833 t r e a t y  of cess ion .  

' 

The ceded a r e a  c o n s i s t s  of two cont iguous  t r a c t s  of l and  on 

o p p o s i t e  s i d e s  of t h e  Maumee River i n  t h e  extreme nor thwes te rn  part of 

Ohio, a t  t h e  e n t r a n c e  of Maumee Bay i n  Lake E r i e .  Th i s  g e n e r a l  -area 

was known h i s t o r i c a l l y  a s  t h e  Maumee Val ley.  Enhanced by a n a t u r a l  

w a t e r  r o u t e  t h r o u g h  Lake Erie, Maumee Bay, and t h e  Maumee River ,  the 

Maumee Valley h o s t e d  t h e  mainstream of  new settlers from t h e  n o r t h e a s t  

s e e k i n g  new l a n d s  i n  Ohio and e a s t e r n  Indiana.  Most of t h i s  area w a s  
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open f o r  setclement  by the 1833 cess ion  da t e .  P r i o r  t o  1833, t h e  

Yzumee Vzlley had enjoyed notor ie ty  a s  a r e s u l t  of the  l a r g e - s c a l e  

m i l i t z r y  engagments t h a t  took p lace  t h e r e  during t h e  Indian wars of 

the  Norzhw~st  T s r r f t c r y  (1793-1796) and the War of 1812. Success fu l  

s e t t l e m e ~ t s ,  which included the  towns of Perrysburg and Maumee, had 

a l ready  been e s t ab l i shed  by 1833. 

The sub jec t  t r a c t s  were genera l ly  f l a t ,  except f o r  s l i g h t  e le -  

v a t i o n s  and r o l l i n g  s lopes along t h e  Maumee River and the banks of t h e  

sma l l e r  streams. The combined length  of the s h o r e l i n e  i n  t h e  t r a c t s  

amounted t o  zpproximately t e n  m i l e s .  i n  1833, a  c o n s i d e r a b l e  p o r t i o n  

of t h e  lands  i n  t h e  ceded a r e a  were swampy .and poorly d r a i n e d .  Because 

of t h i s  drainage problem, t h e  sub jec t  lands  were of p o o r  q u a l i t y  

gene ra l ly  and would o f f e r  l i t t l e  a g r i c u l t u r a l  a t t r a c t i o n  u n l e s s  improved 

by ex t ens ive  drainage,  an expensive and time consuming p r o j e c t .  The 

overland access  r o u t e s  t o  t h e  ceded tracts from t h e  E a s t  were  very 

poor. The few roads t h a t  crossed t h e  Black Swamp on  t h e  s o u t h e r n  

bo rde r s  of Royce Area 182, were nea r ly  impassable d u r i n g  w e t  seasons  

. . and t h e  winter  months. These factors-poor s o i l ,  the d i f f i c u l t y  of 

a c c e s s ,  a s  w e l l  as c l i m a t i c  unpred ic t ab i l i t y  i n  f a l l  and winter-- 

Contr ibuted t o  a s u b s t a n t i a l  r e t a r d a t i o n  of l a r g e - s c a l e  homesteading 

i n  northwestern Ohio. 

As  e a r l y  a s  1825, t h e  Ohio Canal Commission had p roposed  as part 

of t h e  western Ohio c a n a l  system an a l t e r n a t i v e  c a n a l  r o u t e  that would 

run a long  t h e  no r th  bank of t he  Maumee River t o  t h e  b o r d e r s  of t h e  s u b j e c t  
. . 
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t r a c t s .  Within months of the  1833 c e s s i o n  da te ,  Ohio, by t h e  l a w  o f  

March 3,  1834 ( 3 2  Ohio Laws 308) agreed t o  b u i l d  t h e  Ohio s e c t i o n  o f  

t h e  hTabash and E r i e  Canal from t h e  I n d i a n a  border .  The t e r m i n a l  of 

t h i s  cana l  was p r o j e c t e d  near  or  w i t h i n  t h e  borders  of t h e  s u b j e c t  

Ottawa t r a c t s .  Severa l  nonihs l a t e r ,  Congress granted Ohio l i e u  l a n d s  

t o  h e l p  f i n a n c e  t h e  cons t ruc t ion  of t h i s  cana l .  The p rospec t  of a busy 

p o r t  on t h e  Maumee River encouraged E a s t e r n  i n v e s t o r s ,  p a r t i c u l ~ r l y  

s h i p p i n g  i n t e r e s t  i n  Buffa lo ,  t o  i n v e s t  i n  p o t e n t i a l  towns i tes  along 

t h e  banks of the Maumee River.  Ps a . r e s u l t  of t h i s  i n t e r e s t ,  a number 

of towns were e s t a b l i s h e d  near  the  borders  of s u b j e c t  tracts, including 

P o r t  Lawrence and Vis tu la ,  conso l ida ted  i n  1633 t o  become t h e  town of 

Toledo. Economically,  the  y e a r  1833 was e s p e c i a l l y  f a v o r a b l e  f o r  land 

s p e c u l a t o r s  s i n c e  i t  marked t h e  beginning of an economic boom which 

p r e v a i l e d  g e n e r a l l y  i n  t h e  United S t a t e s  u n t i l  1837. 

The p a r t i e s  h e r e i n  a r e  i n  t o t a l  disagreement as t o  t h e  1833 highest 

and b e s t  use  and f a i r  market value  o f  t h e  s u b j e c t  t r a c t s .  It 2s the 

p l a i n t i f f ' s  c o n t e n t i o n  t h a t  t h e  land w i t h i n  t h e  s u b j e c t  area c o u l d  best 

b e  u t i l i z e d  f o r  commercial purposes,  and t h a t  i n  1833 it was w o r t h  

$22.50 p e r  a c r e ,  a  f i g u r e  der ived from t h e  a p p r a i s a l  of t h e  unappro- 

p r i a t e d  land w i t h i n  t h e  ceded area t h a t  was made by t h e  Ohio Canal 

Commission be tween  1834 and 1836. The v a l u e s  f i x e d  by t h e  Ohlo 

Commission r a n g e  from $4.00 p e r  a c r e  f o r  i n l a n d  p roper ty  t o  $200.00 

p e r  a c r e  f o r  w a t e r f r o n t  sites. The main o b j e c t  of t h e  Ohio C a n a l  

Commission's a p p r a i s a l  was t o  i n s u r e  a s  f a r  as p o s s i b l e  t h e  h i g h s t  
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re turn  i n  order to f inance expensive canal  construction. However, 

a c t u t l  sales of  lieu lands i n  and around the ceded area that were made 

by the C a n d  Com.Fssion in 1535 r e z l i z d  only $8.60 per a c r e  on t h e  aver- 

age. Moreover, the  record ind ica tes  t h a t  between June, 1834 and August 

1835, approxinz t e l  y 740 acres of choice waterfront lands, which had 

been reserved to  individual  Ottawa c h i e f s  and favored w h i t e  f r i e n d s  

under the  1833 Treaty, were sold f o r  an average pr ice  of $10.80 pe r  

acre, and resold shor t ly  t h e r e a f t e r  f o r  an average p r i c e  of  $35.00 p e r  

acre. There a r e  no s a l e s  of record t h a t  would confirm the high range 

of va lues  placed on the sub jec t  l ands  by the  Canal Commisskn. 

The defendant introduced the  z p p r a i s a l  repor t  of Richard B. Hall, 

a r e a l  e s t a t e  appraiser  of some f o r t y  yea r s  experience, who valued the 

sub jec t  t r a c t s  i n  1833 a t  roug'hly' $1.50 per acre. a i l e  Mr. Hall con- 

tended tha t  the  highest  and bes t  u s e  f o r  the  subject  tracts was f o r  

a g r i c u l t u r a l  purposes a t  some f u t u r e  da te ,  he placed a much higher 

va lue  on the  r i v e r  and bay f r o n t  lands ,  $7 .SO per acre ,  and an extremely 

l o w  value,  $0.50 per acre ,  on inland property. The ave rage  value f r o m  

s a l e s  da ta  covering some t h i r t y  p r i v a t e  t ransact ions i n  a d j a c e n t  areas 

between 1826 and 1833 was $2.78 per  acre .  Although it i s  n o t  clear 

to what extent the  defendant has r e l i e d  upon the  p r i v a t e  and pub l i c  

land s a l e s  data i n  the record i n  ca lcu la t ing  the  1833 f a i r  market v a l u e  

of t h e  ceded area,  we th ink the  suggested f igure  of $1.50 per  a c r e  is 

much too low. Nor do we agree t h a t  i n  1833 the  s u b j e c t  tracts w e r e  

bes t  sui ted for  f u t u r e  a g r i c u l t u r a l  development. 
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C l e a r l y ,  t h e  over-r id ing f a c t o r  bear ing upon the  va lue  of the ceded 

a r e a  i n  1833 =is i t s  p o r e n t i a l  f o r  commercial uses .  Uppermost i n  the 

minds of i n v e s t o r s  and t o m s i c e  s p e c u l a t o r s  was t h e  expec ta t ion  of a  

h i g h  p r o f i t  t h a c  would be r e a l i z e d  w i t h i n  t h e  borders  of t h e  s u b j e c t  

t r a c t s  a s  a r e s u l t  of i c c r e a s e d  s h i p p i n g  a c t i v i t y  on t h e  Maumee River 

and t h e  proposed c a n a l s .  ISnile t h e  1833-1837 economic boom e x e r t e d  a n  

i n f l a t i o n a r y  e f f e c t  on land p r i c e s ,  f a i r  market v a l u e  embraces the 

i n f l a t e d  s a l e s  o f  a  boom per iod a s  r e a d i l y  as i t  must absorb t h e  m a r k e t  

d e c l i n e s  of a d e p r e s s i o n .  Town l o t  s a l e s  i n  P o r t  Lawrence and V i s t u l a  

i n  1833 and 1834 r e f l e c t  i n  p a r t  t h e  i n f l a t i o n a r y  p r e s s u r e s  on  the l a n d  

market.  The p r i c e s  of t h e s e  l o t s  ranged anywhere from $25 t o  $200 each 

depending on their l o c a t i o n  t o  t h e  w a t e r f r o n t .  

Based upon t h e  f i n d i n g s  of f a c t  h e r e i n  and t h e  e n t i r e  record, the 

Commission h a s  concluded t h a t ,  a s  o f  March 22, 1833, t h e  e f f e c t i v e  date 

of t h e  1833 t r e a t y  of c e s s i o n ,  t h e  h i g h e s t  a c t a a l  and p o t e n t i a l  b e s t  u s e  

of t h e  ceded a r e a  was f o r  commercial purposes,  and, a s  of t h a t  date,  t h e  

s u b j e c t  t r a c t s  as a  whole had a  f a i r  market v a l u e  of $230,000, or 

approximately  $8.52 p e r  a c r e .  The t r e a t y  c o n s i d e r a t i o n  of $29 , 440 that 

was p a i d  t o  the Maumee band f o r  t h e  1833 c e s s i o n  of t h e  s u b j e c t  tracts, 

h a v i n g  a t h e n  f a i r  market va lue  of $230,000, was s o  g r o s s l y  inadequate 

a s  t o  be  unconsc ionab le  wi th in  t h e  meaning of s e c t i o n  2,  c l a u s e  3, of 

t h e  I n d i a n  C l a i m s  Commission Act. Accordingly,  t h e    la in tiff is entitled 

t o  r e c o v e r  t h e  sum of $200,560, less g r a t u i t o u s  of £sets, i f  any, that 

a l l o w a b l e  u n d e r  our  Act. 
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Fina l ly ,  we t a k e  note t h a t  t he  p l a i n t i f f  t r i b e  s e e k s  t o  recover  

a judgment here in  i n  its own name as t h e  successor i n  interest t o  t h e  

1833 Maumee Band of  Ottzwz Indians.  F l z i n t i f f  c i t e s  t h e  c a s e  of D~rn in i c  

r e L  Ottawa Tribe of 1nliar.s v,  United S t a t e s ,  2 Ind.  CI. Com.  461 ( 1 9 5 3 ) ,  

a s  determinat ive of t h i s  i s s u e  of successorsh ip .  I n  t h e  Dominic c a s e  

the p l a i n t i f f  h e r e i n  brought a  series of clzims a r i s i n g  o u t  of t he  

t r e a t i e s  of Ju ly  4, 1805, 7 S t a t .  87,  November 17, 1807, 7 S t a t .  105, 

September 29, 1817, 7 S t a t .  160, and August 29, 1821, 7 S t a t .  218. A f t e r  

dec id ing  t h a t  Ottzwa lands were n o t  owned by an O t t a w a  N a t i o n  but  by t h e  

s p e c i f i c  Ottawa bands or  groups t h a t  negot ia ted  t h e  v t i i i ~ ~ s  O t t a ~ a  

t r e a t i e s  of cess ion ,   he Commission found p a r e n t h e t i c a l l y  and wi thou t  

any explanat ion t h a t  t he  p l e i n t i f f  h e r e i n  was the  s u c c e s s o r  i n  i n t e r e s t  

t o  some of t h e  Ottawa bands, inc luding  t h e  " O t t a w a  of t h e  Maurneels t h a t  

p a r t i c i p t e d  i n  t h e  1807 and 1817 treaties, supra, u n d e r  which t h e  sub- 

j e c t  r e se rva t ions  he re in  were e s t a b l i s h e d .  

In so fa r  a s  t h e  i n s t a n t  claim a r i s i n g  o u t  of t h e  1833 Trea ty  is 

concerned, the  Commission f i n d s  that t h e  p l a i n t i f f  tribe d o e s  have 

successorsh ip  . r i g h t s .    ow ever, w e  are n o t  convinced on t h e  record  

b e f o r e  us t h a t  t h e  p l a i n t i f f  t r i b e  is t h e  f u l l  s u c c e s s o r  i n  i n t e r e s t  

t o  t h e  Maumee band t h a t  concluded t h e  1833 t r ea ty  of c e s s i o n ,  and, 

t h e r e f o r s ,  t he  s o l e  owner of the  i n s t a n t  claim. 

As the defendant has c o r r e c t l y  poin ted  out ,  members o f  t h e  Maumee 

band then r e s id ing  on t h e  Ottawa r e s e r v e s  a t  the mouth of t h e  Matmee 

River  i n  1833 were not  requi red  t o  remove t o  the r e c e n t l y  e s t a b l i s h e d  

Ottawa r e se rva t ion  i n  Kansas eizner u n J r ~  LL 1?33 Tfn?t:r 07 t h e  
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S h o r t l y  b e f o r e  t t tc 1833 T r e a t y ,  George B .  P o r t e r ,  the  T e r r i t o r i a l  

Gcvernor of Piichigan, a d v i s e d  t h e  Secre ta ry  of War t h a t  members of t h e  

r e s e r v e s  but  t h a t  : 

ll. . . they d3 n o t  wish t o  rcmve west of t h e  
Xississispi. Thsy are  r a t h e r  i n c l i n e d  t o  go ---- 
t o  Car~ada; o r  s o m a d ~ e r e  i n  our vicinity.--A 
gentleman from ?!sumse, i n  when b o t h  you and 
I have g r e a t  conf idence,  who has  i a t e r c o u r s e  
wi th  them t o l d  nc t h i s  day t h a t  i t  would be 
very  d i f f i c u l t ,  i f  n o t  e n t i r e l y  o u t  of t h e  
q u e s t i o n ,  t o  persuade them t o  go wes t  of t h e  
X i s s i s s i p p i .  " (Nat ional  Archives ,  G f f  i c e  of 
I n d i m  A f f a i r s ,  Record Group No. 75, Michigan 
Seper in tendency ,  R o l l  421.) 

After t h e  1833 cess ion  of the  Maumee River  r e s e r v s s ,  t h o s e  Ot tawa  

I u d i a r ~ s  remaining ~ e h L n d  requesred a loan  i n  o r d e r  t o  purchase  Iznds i n  

Ohio. Although t h e  Governncnt kou3.d have p r e f e r r e d  reinoval t o  t h e  Kansas 

r e s e r v a t i o n ,  the Corriissioner of I n d i a n  A f f a i r s  approved t h e  c o n t e m p l a t e d  

purchases  of t h e  Ohio l ands .  Excerp t s  froin a General  Accounting R e p o r t  show 

t h a t  i n  1843 sone 2,344 Ottawas were l i s t e d  under t h e  Michigan s u p e r i n t e n d e n c y ,  

and t h a t  f o r  t h e  y e a r s  1838-3846 o n l y  250 t o  350 Ottawas were l i s t e d  under 

t h e  Osage River  Agency i n  Kansas. I n  the absence of any evidence i n  the 

r e c r ~ r d  s1:owing that. members of t h e  Maumsc band, o r  descendants  of =embers, 

- as a group,  e v e r  j o i n e d  t h e i r  w e s t e r n  bre t l lern  i n  Kmgas af ter  t h e  1833 

Treaty, the  Conm5.ssLon w i l l  e n t e r  j udgnent f o r  - the - p l a i n t i f f  t r i b e  f o r  and i n  

beha l f  of the Maumec Rand of Ottawas t h a t  n e g o t i z t c d  t h e  1533 t r e a t y  of 

c e s s i o n .  

/ J & T. Vencc, C o m i s s i o n e r  
L2 
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We Concur: 


