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OPINION ON MOTION FOR REfIEARIEG 

Pierce,  Comissioner, delivered the  opinion of t h e  Cormnission. 

On April 15, 1970, the Commission issued its d e c i s i o n  herein,  

23 Ind. C1. Cormn. 1, holding tha t  the Creek Nation held abor ig ina l  t i t l e  

t o  a p o r t i o n  of thd lands in  su i t  u n t i l ,  through a s e r i e s  of a c t s  culminating 

w i t h . t h e  r a t i f i c a t i o n  on April 8, 1816, of the Cherokee Trea ty  of March 2 2 ,  

1816, 7 Stat .  139, the United States,  without compensation, deprived the 

Creek Xation of  said t i t l e .  

Tne case i s  now before the Commission for  decis ion on d e f e n d a t ' s  

motion of June 15, 1970, fo r  rehearing. 
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Defendant charges t h a t  i n  i t s  decis ion of April 15, 1970, the  

Comission com.itted e r rors  of f a c t  and la1.7 r e l a t i ng  to  i t s  i n t e r p r e t a t i o n  

of the  Treaty of Fort Jackson of  August 9 ,  1814, 7 Stat .  120. The defendant 

contends tha t  by said  t rea ty  the Creek Eation ceded a l l  of its lands west 

of the  Coosa River including the lands i n  s u i t ;  t h a t  recovery had been 

sought for  all of those lands i n  Docket No. 21; and tha t  the  Condss ion  

determined i n  Docket No. 2 1  that  t he  Creek Ration was not e n t i t l e d  t o  

compensation f o r  the  lands i n  su.it and t h a t  the  matter i s  thereby  - res  

jud ica ta .  

Spec i f ica l ly  the  defendmt charges t h a t  the  Colrrnission e r r e d  through: 

1. Fa i lu re  t o  consider and f ind t h a t  t he  a rea  i n  s u i t  as described 

by p l a i n t i f f ' s  pe t i t i on  w a s  i n  f a c t  an i n t e g r a l  pa r t  of t h e  a r e a  ceded to 

and acquired by the  defendant i n  1814 undcr the  Treaty of F o r t  Jackson; 

2. F a i l u r e  t o  consider and f ind t h a t  the  Treaty of March 22 ,  1816, 

7 Sta t .  139, between the Cherokee Nation and defendant merely located t h e  

boundary between the  Cherokee Ration and Creek Nation west of t h e  Coosa 

River, as contemplated by the cession i n  t h e  Fort Jackson T r e a t y  of 

August 9, 1814; 

3. Finding t h a t  the p l a i n t i f f  had aboriginal  Indian t i t l e  t o  the  . 

lands i n  s u i t  a t  t h e  date of the Treaty of September 14, 1816, 7 S t a t .  148, 
I - 

between the defendant and the Cnerokee Nation, f o r  the reason  t h a t  the  

Creek Nation had already ceded by the  Treaty of August 9, 1814, whatever 

aSorigina1 t i t l e  it possessed; and 

4 .  F a i l u r e  t o  consider and f ind t h a t  the  Cherokee and Creek Nations 

enacted an i n t e r t r i b a l  t r e a t y  or  December 11, 1820 [ 18311 , de f in ing  the 
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boundary between the two nations -- enst of the  Coosa which confirmed and 

extended the Cnerokee-Creek bonndary detemined in the "Cherokee Treaty 

of 1816." 

In  our opinion the defendant is mlstzken i n  a11 of L t s  contentions.  

The defendant has not pointed t o  any of t h e  ~oimnission's f i n d i n g s  of fact 

which were not supported by substant ia l  ei~idence. Rather, through i t s  

motion f o r  rehearing defendvlt i s  seeking t o  reargue i s s u e s  already 

decided by the Comission a f t e r  careful  consideration of a l l  of the  evidence. 

The Treaty of Fort  Jackson of August 9,  1814, i n  essence  was a t r e a t y  

of indemnification whereby the  United S ta tes  forced the Creek Nation, i t s  

a l l y  during the preceding Creek Civi l  War, t o  cede t o  t he  United S t a t e s  a 

vast part of i t s  domain i n  Alaba-aa and Georgia as compensation t o  t h e  United 

S ta tes  for the  ac t s  of t he  h o s t i l e  Creeks i n  the war. F ind ing  18, 23  Ind. 

C1. Comm. a t  26. A t  the  time of the Treaty of Fort Jackson of August 9, 
- .  

1814, the defendant did not know the northern l i m i t  of t h e  Creek lands 

i n  Alabana although i t  was known tha t  the Cherokees claimed lands i n  

northern Alabama. The northern boundary of the Creek c e s s i o n  under t h e  

1814 Treaty was l e f t  t o  be determined by the  future l o c a t i o n  of t h e  Cherokee 

south boundary west of the  Coosa River in northern Alabama. The po in t  

where the Cherokee-Creek boundary l i n e  crossed the Coosa River was h o t l y  

contested a t  the  time of t h e  Fort Jackson Treaty of 1814 and i n  t h e  ensuing 

years. On March 22, 1816, the  United S ta tes  and the  Cherokee na t ion  entered 

i n t o  a t r e a t y ,  7 S t a t .  139, which established the Cherokee-Creek boundary as 

a s t r a i g h t  l i n e  approxinately th i r ty - f ive  miles south of the  Tennessee River 

2nd roughly p a r a l l e l  thereto.  See Finding 20, 23 Ind. C1. Corn. a t  30. 
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The e f fec t  of t h e  t r e a t i e s  of August 9 ,  1814, and Elarch 2 2 ,  1816, 

was t o  l im i t  the  Creek cession under the Trczty of August 9 ,  1814 ,  t o  t he  

z rea  sh0x-n as Royce Area 75 on ~ o y c e ' s  maps of Alabama 2nd Georgia  i n  

t he  18th Annual Report of the  Bureau of American Ethnology (Part 11). 

Finding 18, 23 Ind. ~ 1 .  C-. a t  26, 27. The lands sued f o r  h e r e i n  l i e  

nor th  of Royce Area 75 and were not included i n  t ha t  1814 c t s s l  1 on. 

Royce Area 75 was t he  subject  of Docket No. 2 1, Crcek Ratinn v. United 
I I .  

Sta tes ,  2 Ind. C1. Corn, 66 (1952). Therein we held t h a t  t h e  n o r t h e r n  

boundary of t h e  lands ceded t o  the United S t a t e s  under t he  Trea ty  of 

Fort  Jackson of h g u s t  9, 1814, was fixed by the  Cherokee T r e a t y  of 

March 22, 1816, 2 Ind, ~ 1 .  corn, at  102; and t h a t  north of that:  cess ion  

was unceded Creek t e r r i t o r y ,  6 Ind. C1. Comm. a t  692. I n  Docket KO. 2 1  

t h e  Commission pointed out t ha t  t h e  northern boundary of Royce Area 75 

a l s o  cons t i t u t ed  t h e  southern boundary of Royce Area 79. W i t h  r e f e r ence  

t o  t h i s  boundary t he  Commission s t a t ed :  

There seems no doubt t ha t  t h e  Creeks occupied lznds even 
fu r the r  nor th ,  probably t o  t h e  Tennessee River, however, 
no  claim i s  now being made by t he  Creeks f o r  t he  lands 
no r th  of t h e  south l i n e  of p l a t  79. (2 Ind. C1. Corn. at 
102) . 
I)efendar;trs - r e s  j u d i c ~ t a  argument i s  without merit.  Our  former 

dec i s ion  i n  Docket No. 2 1  re la ted  only t o  t h e  land ceded u n d c r  t h e  Treaty 

of For t  Jackson of August 9, 1814, which we held t o  be Royce A r e a  75. 

The lands i n  t h i s  s u i t  (Docket 275) were not  included i n  that ce s s ion  nor  

i n  p l a i n t i f f t  s claim i n  Docket No. 21. Accordingly, t he  ~ o m i s s i o n ~ s  

decis ion i n  Docket No. 2 1  i s  not a bar  t o  p l a i n t i f f ' s  c la im i n  t h e  i n s t a n t  

case involving d i f f e r en t  subject matter .  Yakima Tribe v. U n i t e d  S t a t e s  

(Dxke t  KO. 47) 158 ct. el. 672, 680, 682 (1962). 



24 Ind. C1. Corn.. 4 7 3  477 

The main th rus t  of defendant's argunent i s  that the Creek Nation 

intended by the  Treaty of Fort Jackson of h p s t  9 ,  1814, t o  convey a l l  

of i t s  iands west of the Coosa River,  including the lands i n  s u i t ,  and 

t h a t  i t  5s t h i s  i n t en t ,  ra ther  than t h e  cession boundary e s t a b l i s h e d  by 

t h e  United S ta tes ,  excluding the lands i n  s u i t  (by the Cherokee Treaty of 

March 22, 1816), which controls the  extent  of t3e 1814 ces s ion .  It i s  

our  opinion t h a t  i n  t h i s  the defendant is mistaken both a s  t o  f a c t  and law. 

The Creek Nation acceded to  the Treaty of Fort Jackson of August 9, 

1814, only under pro tes t  and duress. Finzing 18, 23  Ind. C1. Comm. a t  26; 

Docket No. 21, 2 Ind. C1. Corn, 66, 83, 88 (1952). See Creek Nation East  

of the  Niss i ss ipp i  v. United G a t e s ,  165 C t .  C l .  479, ce r t . .  denied, 379 

U. S. 846 (1964). I n  t h e i r  formal w r i t t e n  protest ,  which they asked t o  

be  forwarded t o  the President of the  United States as t h e i r  p a r t  of t h e  

treaty, the  Creeks expressed d i s sa t i s f ac t ion  with the proposed lower 

boundax= l i n e  of t he  t rea ty  as taking more from them than  t h e  equivalent  

offered,  but s ta ted  tha t  they would no t  i n t e r f e re  with running the l i n e  

as they r e l i e d  on the  ju s t i ce  of the  United States t o  cause  j u s t i c e  t o  be 

done them. Docket No. 21, suDra, 2 Ind. C1. Comm. a t  83, 84. The Creek 

Nation a l s o  protested the  northern boundary re la t ing t o  t h e  lands i n  s u i t  

as noted i n  our n in din^ of Fact 19, 23 Id. C1. Cormn. a t  29. 

It i s  obvious t h a t  the cession provisions of the 1814 Treaty d i d  

no t  r e f l e c t  the  wishes o r  t he  in ten t  of the  Creeks but r a t h e r  t he  non- 

negot iab le  demands of the  defendant, 
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I n  Docket No. 21,the Comnission he12 t h a t  t h e  land ceded under t h e  

Trea ty  of For t  Jackson of August 9 ,  1314, v i z . ,  Royce Area 75 ,  compriscd - 
between 20,000,000 and 2 5,000,000 a c r e s  which g r e a t l y  exceeded i n  a c t u a l  

v a l u e  t h e  t o t a l  c o s t  t o  t h e  United S t a t e s  of t h e  Creek C i v i l  War. I n  

t h a t  c a s e  t h e  Commission he ld  t h a t  t h e  United S t s t e s  was n o t  l e g a l l y  

e n t i t l e d  t o  indemnif ica t ion  from t h e  Crcek Rat ion,  because t h e  l a t t e r  had 

been i t s  a l l y  r a t h e r  than  i t s  enemy dur ing  t h e  Crcek C i v i l  War. The 

Commission s t a t e d  t h a t  i n  conscqucnce, t h e r e  might be some d o u b t  as t o  

whether t h e  1514 Trea ty  w a s  a com2lete n u l l i t y  o r  w11cLhcr it shoulcl b e  

r e v i s e d  because  of  duress .  The Conmission concluded t h a t  the p o r t i o n  of 

Royce Area 75 (between 15 and 19 m i l l i o n  a c r e s )  no t  occupied exclusively 

by f r i e n d l y  Creeks would seem t o  be proper  indemnif ica t ion  for t h e  c o s t  

of t h e  war i f  t h e  defendznt were e n t i t l e d  t o  any i n d e m n i f i c a t i o i ~ .  It i s  

apparent  t h a t  t h e  de fendzn t t s  a c t i o n s  i n  d e a l i n g  w i t h  the  C r e e k  Nation 

fo l lowing  t h e  Creek C i v i l  War were somewhat l e s s  t h a n  f a i r  a n d  honorable .  

To hold ,  a s  the defendant would have  u s ,  that  t h e  la113s i n  s u i t  should  

a l s o  b e  deemed t o  have been l o s t  b y  t h e  Creek Nation as a d d i t i o n a l  indemni ty  

t o  the defendant ,  under t h e  1814 Trea ty ,  would be  devoid of  f a c t u a l  o r  

l e g a l  bas  is. 

In its memoran6um i n  suppor t  of i ts  motion f o r  r e h e a r i n g  t h e  

defendant  s e e k s  t o  e s t a b l i s h  t h a t  Creek a b o r i g i n a l  o r  I n d i a n  t i t l e  t o  t h e  

' 

l m d s  i n  s u i t  had been ex t ingu i shed  by Cherokee conquest p r i o r  t o  1814. 

Defendant c i t e s  t h e  p e r t i s a n  s ta tements  of t h e  Cherokee I n d i a n  Agent, 

Mr. Meigs, that i n  t h e  p a s t  t h e  Cherokees had r epea t ed ly  d r i v e n  t h e  Creeks 

s o u t h  of t h e  a r e a  i n  s u i t .  This  i s  b u t  one b i t  o f  c o n f l i c t i n g  ev idence  
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careful ly  considered by the Commission i n  reaching i t s  d e c i s i o n  of 

April  15, 1970, that  the weight of  the evidence compels a contrary con- 

clusion. FindLngs 10 2nd 25, 23  h d .  Cl. Corn. a t  20, 2 1 ,  35. 

m ine defen2antrs third charge of e r r o r  i s  incorrect i n  asser t ing  t h z t  

t h e  Commission found that  the p l a i n t i f f  had aboriginal Ind ian  t i t l e  t o  

t h e  lands i n  s u i t  a t  the date of the Treaty of September 14, 1816. O n  

decision, i n  f ac t ,  held tha t  the p l a i n t i f f  had Indian t i t le  t o  a por t ion  

of the area i n  s u i t  zs  of the April 8, 1816, r a t i f i ca t ion  of the Treaty 

of  Plarch 22, -1816, which t rea ty  constituted, the f i n a l  event  of taking. 

2 3  Ind. C1. Connn. a t  12,  13, 34, 35. 

The defendant's fourth charge of e r ro r  r e l a t e s  t o  t h e  Cherokee-Creek 

i n t e r t r i b a l  t r ea ty  of December 11, 1821. By t h i s  treaty,  which was 

r a t i f i e d  by the  two Indian nations on October 30, 1822, the following 

i n t e r - t r i b a l  boundary l i n e  w a s  established: 

. . . from the Buzzard roost, on the Chattahoochee r i v e r ,  
a d i r e c t  l i ne  s o  as t o  s t r i k e  the  Coosa r ive r  opposite the  
mouth of W i l l s  Creek, thence down the bank of said oppos i te  
t o  Fort Strother,  on sa id  r iver ;  a l l  North of said l i n e  i s  
t h e  Cherokee lands, a l l  south of said l i n e  is  the Creeks lands. 

Tne record sheds no l i g h t  on the  reasoning o r  consideration involved 

i n  t h i s  t rea ty .  It may be tha t  the t r e a t y  constituted no more than an  

understanding by the defeated Creek Nation tha t  the defendant, by 

recognizing Cherokee claims under the  Treaty of &rch 22, 1816, had 

deprived the Creek Nation of t i t l e  t o  said lands. bs p l a i n t i f f  has 

pointed out i n  i t s  objections to  defendant's motion herein,  t he  evidence 

of the  1821 Treaty was obtained from the  ' t n r a t i f i e d  Trea t i e s  1821-1826" 
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f i l e  of t he  Indian Office Records, Xational Archives, and there  i s  no 

evidence i n  the record that  this t rea ty  ever received o f f i c i a l  recogni t ion .  

A t  my r a t e ,  the  negotiation of th is  i n f e r t r i b a l  agrcement f i ve  a n d  orre- 

half  years a f t e r  the da te  of the 1815 taking i n  no way absolves the 

defendant from obl igat ion t o  compensate p l a i n t i f f  for  tha t  taking. 

For the  reasons stated herein the  defendant's motion f o r  rehearing 

w i l l  be denied and an appropriate order entered. 

'==%?L 7. U ! e a b C &  

T.. Vance, Commissioner 




