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BEFORE THE 1hTDI.W CLAIYS COMMISSION 

PUEBLO OF TAOS , 
1 

PlainCif f ,  1 
1 

v. ) Docket No. 357-A 
1 

THE U N I T E D  STATES OF AMERICA, 1 
> 

Defendant. 1 

Decided: February 1 0 ,  1971 

Darwin P. Kingsley, Jr. and 
Richard S c h i f t e r ,  At torneys  
f o r  P l a i n t i f f s .  

Howard G. Campbell, w i t h  whom was 
Mr. A s s i s t a n t  At torney  General 
Ramsey Clark, At torneys  f o r  
Defendant. 

OPINION OF THE COMMISSION 

Kuykendal l  , Chairman, d e l i v e r e d  t h e  opin ion  of  t h e  C o m i s s i o n .  

T h i s  c a s e  i s  be fo re  t h e  Commission f o r  dec i s ion  on p l a i n t i f f ' s  

mo t ion  of O c t o b e r  1 7 ,  1969 f o r  summary judgment hold ing  d e f e n d a n t  l i a b l e  

f o r  i n t e r e s t  a t  the r a t e  of 5% p e r  annum on amounts due p l a i n t i f f  under 

the p r o v i s i o n s  o f  t h e  Pueblo Lands Act, 43 S t a t .  636, "which are un- 

p a i d  o r  were  pa id  belatedly."  I n  f a c t  p l a i n t i f f  i s  seek ing  i n t e r e s t  

on $76,128.85 pa id  be l a t ed ly  under  t h e  Pueblo Lands Act, as w e l l  a s  on 

984,707.09 supp lemen ta l ly  awarded by Congress under' t he  ' ~ c t  of May 31, 

1933, 48 Stat. 108, and on $297,684.67 (Less t h e  va lue  of t h e  ~ l u e  Lake 

u s e  pe rmi t )  awarded by the  Commission t o  t h e  Taos p l a i n t i f f  i n  Docket 



No. 357, 15 Ind. C 1 .  Comm. 666, 687 705,  ~.seq. (1965).  

The Pueblo Lands Act o f  June 7 ,  1424 ~ r o v i d e d  f o r  the e s t a b l i s h m e n t  

e x t e r i o r  boundaries  of any l and  g ran ted  o r  conf i rmed t o  t he  P u e b l o  I n d i a n s  

o f  New Mexico by zny a u t h o r i t y  of any sove re ign ,  o r  acqui red  by s a i d  I n d i a n s  

a s  a community by purchase o r  o the rwi se ,  t i t l e  t o  which the  b o a r d  s h o u l d  

f i n d  n o t  t o  have been ex t inguished  i n  accordance  w i t h  the a c t .  A s e p a r a t e  

r e p o r t  was t o  be f i l e d  f o r  each pueblo. 

S e c t i o n  3 provided t h a t  t h e  At torney  Gene ra l  vould f i l e  s u i t s  t o  

q u i e t  t i t l e  t o  a l l  lands  s o  r epo r t ed .  

S e c t i o n  4 provided t h a t  a l l  pe r sons  c l a i m i n g  t i t l e  o r  o w n e r s h i p  t o  

l a n d s  i n  such s u i t s  (adverse ly  t o  t h e  pueblo c l a i m s )  could p l e a d  as a 

de fense ,  a d v e r s e  possess ion  under c o l o r  of t i t l e  and payment of taxes  

t h e r e o n  from Janua ry  6 ,  1902 u n t i l  passage  of t h e  a c t ,  o r  a d v e r s e  pos -  

s e s s i o n  wi th  c l a i m  of ownership but  wi'thout c o l o r  of  t i t l e  and  payment  

of t a x e s  t h e r e o n  from ?larch 16,  1889 t o  t he  pas sage  of  the  ac t .  

S e c t i o n  5 provided t h a t  such p l e a s ,  s u c c e s s f u l l y  ma in t a ined  would  

e n t i t l e  t he  c l a i m a n t s  t o  a decree  i n  t h e i r  f a v o r  w i t h  the  e f f e c t  of a 

q u i t c l a i m  '-'as a g a i n s t  t h e  United S t a t e s  and s a i d  Indians." 

S e c t i o n  6 provided t h a t  t h e  board would a l s o  r epo r t  f o r  e a c h  

pueblo:  ( a )  t h e  excent of land  and appur t enan t  w a t e r  r i g h t s  w i t h i n  t h e  

e x t e r i o r  b o u n d a r i e s  of l ands  g ran ted  o r  confirmed t o  the  p u e b l o  b u t  i n  

posses s ion  of non-Indian c l a iman t s  a t  t h e  t i m e  of  such r e p o r t  and wh ich  

were n o t  c l a i m e d  f o r  the  I n d i a n s  by any r e p o r t  o f  t he  board; ( b )  w h e t h e r  



o r  no t  the  United Sca t e s  could have recovered same f o r  t h e  p u e b l o  by 

s easonab le  prosecuCfon under the New Mexico s t a t u t e s  of l i m i t a t i o n  

(de t e rn ined  i n  P u e b l o  de  San Juzn v.  United S t a t e s ,  47 F. 2d 446 (10th 

C i r .  1931) t o  be ten  y e a r s  a f t e r  e n t r y  b y  adverse  c l a iman t s )  and  '(c) 

t h e  v a l u e  of s a i d  lands 2nd water  r i g h t s  and t h e  l o s s ,  i f  a n y ,  s u f f e r e d  

by t h e  I n d i a n s  through f a i l u r e  of  t he  United S t a t e s  t o  s e a s o n a b l y  p r o s e c u t e  

t h e i r  r i g h t s .  The s e c t i o n  f u r t h e r  provided t h a t  t h e  United s t a t e s  would 

b e  l i a b l e  and  t h a t  the board would award compensation t o  t h e  pueblo  f o r  

such  l o s s .  

The p l a i n t i f f  a rgues  t h a t  S e c t i o n  5 of  t h e  a c t ,  p r o v i d i n g  t h a t  

s e t t l e r s  s u c c e s s  f u l l y  proving posses s ion  s p e c i f i e d  i n  S e c t i o n  4 would 

b e  e n t i t l e d  t o  a  decree  wi th  t h e  e f f e c t  of  a  qu i t c l a im ,  c o n s t i t u t e d  a 

t a k i n g  of I n d i a n  lands  by the United S t a t e s  and a conveyance t h e r e o f  t o  

non-Indians w i t h i n  the  meaning of t h e  F i f t h  Amendment t o  t h e  C o n s t i t u t i o n .  

A d i s c u s s i o n  o f  t he  p l a i n t i f f ' s  c la ims  w i l l  i l l u s t r a t e  t h e  f a l l a c i e s  of 

t h i s  argument.  

Of t h e  $76,128.85 awarded t o  t h e  by the  P u e b l o  Lands Board 

f o r  lands  i o s t  ou t s ide  of t he  non-Indian Town of  Taos, $48,497.00 were 

awarded unde r  Sec t ion  6 of the a c t  a p p a r e n t l y  wi thout  i n v o k i n g  S e c t i o n s  

4 o r  5 which p l a i n t i f f  contends c o n s t i t u t e d  an  a c t  of t a k i n g .  It is  

t h u s  c l e a r  t h a t  a s  t o  t h e  $48,497.00, t h e r e  was: no. F i f t h  Amendment t a k i n g ,  

under  p l a i n t i f f ' s  own theory  o f  t h e  c a s e .  

I n  1930 t h e  board awarded t h e  Pueblo of Taos the a d d i t i o n a l  amount 

of  $27,631.85 r ep resen t ing  the b o a r d ' s  de t e rmina t ion  o f  t h e  l o s s  t o  



t h e  pueblo  from s u c c e s s f u l  prescniac ion  of c l z ims  by non-Indians i n  

s u i t s  a u t h o r i z e d  by S e c t ' - ?  3 of the a c t .  Such l o s s e s  r e E l e c t e d  the  

s u c c e s s f u l  p leading  of defenses  p r o v i d e d  by S e c t i o n  4 of  the a c t .  

However, a s  we s h a l l  i l l u s t r a t e  h e r e i n ,  n e i t h e r  these l o s s e s  n o r  any  

p o r t i o n  of t h e  o t h e r  p r i n c i p a l  suns  on which t h e  p l a i n t i f f  is n o w  

s e e k i n g  i n t e r e s t ,  involved F i f t h  Amendment t a k i n g s .  

$84,707.09 8 larded E,. C ~ : ~ g r e s s  mder t h e  Act of May 3 1 ,  1933,  

48 S t a t .  108, was intended t o  f u l f i l l  what Congress determined was  t h e  

Uni ted  S t a t e s '  l i a b i l i t y  under t h e  Pueblo Lands Act ,  f o r  t h e  loss t o  t h e  

P I - a i n t i f f  of i t s  pueblo g r a n t  Lancis o u t s i d e  of  t h e  Town of Taos.  his 

amount, t o g e t h e r  w i th  t h e  $76,128.85 awarded by  the Pueblo Lands  Board, 

c o n s t i t u t e d  $160,835.94, a l l e g e d l y  t h e  v a l u e  p l aced  on s a i d  l a n d s  by 

1/ t h e  Pueblo  Lands Board.- 

The $297,684.67 awarded by t h e  Commission i n  Docket No. 3 5 7 ,  was 

f o r  t h e  a l l e g e d  appra ised  va lue  'of t h e  non-Indian Town of Taos e s t a b l i s h e d  

o n  pueblo  g r a n t  lands  under a  c o n f l i c t i n g  and over lapping  S p a n i s h  l a n d  

g r a n t  t o  non-Indians p r i o r  t o  United S t a t e s  sove re ign ty  ove r  the a r e a .  

A s  set  f o r t h  i n  our o r d e r  of t h i s  d a t e  t o  show cause  why the award  i n  

Docket No. 357 should n o t  be vaca t ed ,  i t  now appea r s  t h a t  the U n i t e d  

S t a t e s  never  had a  p r o p r i e t a r y  i n t e r e s t  i n  t h e  Town of Taos,  and  t h a t  

1/ The board apparent ly  determined t h a t  the l o s s  t o  t h e  p l a i n t i f f  as a - 
r e s u l t  of the defendant ' s  f a i l u r e  t o  p r o s e c u t e  its r i g h t s  seasonably 
was f a r  less than  t h e  1924 va lue  of t he  l a n d ,  s i n c e  the  p l a i n t i f f  had 
s o l d  p o r t i o n s  of its l ands  ( r e c e i v i n g  v e l u e  t h e r e f o r )  and had lost t i t l e  
t o  o t h e r  p o r t i o n s  a t  t i m e s  s o  r e m o t e  as t o  p rec lude  recovery  by t i m e l y  
p r o s e c u t i o n ,  
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t h e  Pueblo Lands Board was c o r r e c t  i n  de te rmining  t h a t  t he  Uni ted  S t a t e s  

cou ld  n o t  have recovered  f o r  t h e  Town of Taos and accord ingly  was n o t  

l i a b l e  f o r  i t s  l o s s .  C l e a r l y  :here was no t a k i n g  of t he  Town of Taos 

by t h e  defendant  and i n t e r e s t  uill n o t  l i e  t h e r e f o r .  

The p e r t i n e n t  po r t ion  of  the_ F i f t h  Amendment s t a t e s :  "nor shall 

p r i v a t e  proper ty  b e  taken f o r  pub l i c  u se  wi thou t  j u s t  compensation." 

The p rov i s ion  is  c l e a r l y  a l i m i t a t i o n  on t h e  Fede ra l  Government. I n  

t h e  i n s t a n t  c a s e  t h e r e  was no t ak ing  by t h e  United S t a t e s .  

There is a  presumption t h a t  t h e  United S t a t e s ,  i n  e n a c t i n g  t h e  

Pueblo Lands Act and i n  i ts  t r a n s a c t i o n s  thereunder  was pe r fo rming  i n  

a  r o l e  s p z c i f i e d  by Congress i n  t h e  a c t ,  G., i n  i t s  s o v e r e i g n  c a p a c i t y  

a s  guard ian  of t h e  Pueblo Ind ians .  The p l a i n t i f f  has  no t  m e t  its 

burden of overcoming t h i s  presumption and showing by competent e v i d e n c e  

t h a t ,  a s  i t  m a i n t a i n s ,  t he  defendant  on t h e  c o n t r a r y  was e x e r c i s i n g  

i t s  powers of eminent  domain i n  a manner i n i m i c a l  t o  i t s  r o l e  a s  a 

guard ian .  In  o u r  opin ion  t h e  Pueblo Lands Act c o n s t i t u t e d  a good faith 

e f f o r t  on t h e  p a r t  of t h e  government t o  q u i e t  t i t l e  i n  I n d i a n  l a n d s  and 

t o  compensate the Ind ians  f u l l y  f o r  l o s s e s  which i n  any way m i g h t  b e  

a t t r i b u t a b l e  t o  p r i o r  government i n a c t i o n ,  w i thou t  t h e  p l a i n t i f f  even 

b e i n g  r e q u i r e d  t o  show t h a t  t h e  government p r e v i o u s l y  and t i m e l y  had  

been informed that e f f o r t s  had been made by t h e  t r i b e s  o r  o t h e r s  t o  

a l i e n a t e  t r i b a l  l ands .  Such good f a i t h  e f f o r t  w a s  a  c l e a r  m a n i f e s t a t i o n  



of t h e  exercise by Congress of i t s  plenary a u t h o r i t y  a s  g u a r d i a n  o f  

t h e  Pueblo ~ n d i a n s  . /  

The p r o v i s i m s  of t h e  Pueblo Lands Act ,  p a r t i c u l a r l y  of  S e c t i o n  6 

t h e r e o f ,  a r e  somewhat analogous t o  those of t h e  Court of Cla ims  s p e c i a l  

j u r i s d i c t i o n a l  a c t  (44 S t a t .  1349 ,  Par t  11) f o r  t r y i n g  t h e  Shoshone-  

Arapaho c la ims  a s  d i scussed  by t h e  Supreme Court i n  Shoshone T r i b e  v .  

United S t a t e s ,  299 U.S. 476 (1937). I n  t h a t  c a s e  t h e  p l a i n t i f f  

u n s u c c e s s f u l l y  contended t h a t  Sec t ion  3  o f  t h e  l a t t e r  a c t ,  w h i c h  

provided  t h a t  t h e  dec ree  would b e  i n  f u l l  s e t t l e n e n t  of a l l  damages ,  

if any,  caused by t h e  United S t a t e s ,  Eas a n  e x e r c i s e  of eminen t  domain 

and turned  t r e s p a s s  i n t o  d e f i n i t i v e  and l a w f u l  takin.g. The Supreme 

Court  he ld  t h a t  t h e  j u r i s d i c t i o n a l  a c t  w a s  n o t  a-  tak ing  of a n y t h i n g ,  

t h a t  t h e  purpose of t h a t  a c t  was t o  g ive  p r e s e n t  . repar .a t ion  f o r  an 

a l l e g e d  p a s t  a p p r o p r i a t i o n  and t h a t  i n  d r a f t i n g  t h e  a c t  Congres s  had 

no  thought  of p r e s c r i b i n g  p re sen t  exp ropr i a t ion  i n  l i e u  of p r e s e n t  

r e p a r a t i o n .  Th i s  reasoning  a p p l i e s  with gr -ea t e r  f o r c e  t o  the Pueblo  

Lands Act,  where,  u n l i k e  t h e  Shoshone case, t h e  p a s t  a p p r o p r i a t i o n  

w a s  n o t  by the United S t a t e s  f o r  pub l i c  use, b u t  -by t h i r d  p a r t i e s  f o r  

p r i v a t e  use.  
.,.. 

I n P u e b l o  of Pecos v. United S t a t e s ,  Dkt. 174,  8 Ind. C1.  Corn. 2 0 3  

2 /  ~ f .  Three t5e  F o r t  Berehold R e s e r v a t i o n  v. - - 
Uni t ed  S t a t e s ,  182 C t .  . 543, 390 F. 2d 686 (1968),  whe re in  t h e  
government s a l e  of s u r p l u s  Indian lands t o  homesteaders w a s  h e l d  n o t  
t o  be 3 F i f t h  Amendment t ak ing ,  bu t  r a t h e r  a good f a i t h  e x e r c i s e  of 
t h e  l e g i s l a t u r e ' s  p lenary  power t o  admin i s t e r  Indian  a f f a i r s  by 
commuting their  l ands  t o  money f o r  t h e i r  b e n e f i t .  The d e c i s i o n  was 
d e l i v e r e d  on a p p e a l  of Dkt. 350-F, 16 Ind.  C 1 .  Corn. 3 4 1  (1965). 

3 1  A f f ' d  i 5 2  C t .  C 1 .  865, mrt.  denied, 369 U.S. 821 (1961).  The c a s e  - 
w a s  decided  on t h e  ground t h a t  t h e  d e c i s i o n  of t h e  Pueblo Lands Board 
Was res j u d i c a t a .  - Z 
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t h e  p l a i n t i f f s  contended t h a t  t h e  Pueb lo  Lands Doard e r r z d  Fn not 

a l l o w i n g  i n t e r e s t  on t h e  award. I n  t h a t  c a s e  t h e  Commission h e l d  t h a t  

i t  was t h e  non-ac t ion  of t h e  Government t h a t  r e s u l t e d  i n  l o s s  of P u e b l o  

g r a n t  l a n d s  t o  o t h e r s .  Our s t a t e m e n t  t h e r e  (p.  2 1 8 ) ,  t b a t  " ~ b v i o u s l y  

t h e r e  was no t a k i n g  of l a n d s  of t h e  Pecos I n d i a n s  under  t h e  F i f t h  

Amendment", a p p l i e s  a s  w e l l  t o  t h e  c a s e  a t  b a r .  

F o r  t h e  r e a s o n s  s t a t e d  h e r e i n  t h e  p l a i n t i f f ' s  mot ion f o r  summary 

judgment must  be d e n i e d ,  and an a p p r o p r i a t e  o r d e r  e n t e r e d .  

Concur r ing  : w 

/ J d h  T. Vance. Commissioner 

e r c e ,  Commissioner 

Commissioner Yarborough concurs  i n  the r e s u l t  r eached  by the CornmissSon. 




