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T E E  KIOiiA,  COPLiKCIIE AND APACHE 1 
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1 
P l a i n t i f f s ,  ) 

) 
v. 1 Docket No. 259-1; 

1 
THE UNITED STATES OF ,AMERICA, 1 

1 
Defendznt. ) 

Decided: February 10, 1971 

Appearances : 

J. Roy Thompson, Attorney 
f o r  P l a i n t i f f s  , 
Gordon W. Daiger, wi th  whom was 
Mr. Ass i s tan t  Attorney General,  
Shi ro  Kashiwa, Attorneys f o r  Defendan t ,  
C l i f f o r d  R. S tearns ,  on t h e  briefs. 

ON DEFENDANT'S KOTION FOR SUMXARY JUDGFENT 

P i e r c e ,  Commissioner, de l ivered t h e  opinion of t h e  C o m i s s  ion. 

Th i s  mat te r  i s  now before  t h e  Comiss ion  on d e f e n d a n t ' s  Motion f o r  

Summary Judgnent by which defendant r e q u e s t s  judgment : 

(a)  i n  favor  of p l a i n t i f f s  i n  t h e  amount of $24,025.86 

as  compensation f o r  lands acquired by the United S t a t e s  i n  

1900 but wrongfully excluded from a previous award of t h e  

Cammiss ion,  

(b) i n  favor  of p l a i n t i f f s  f o r  a n  accounting as t o  some 

1 , 9 2 0  a c r e s  of the  Rainy Mountain Boarding School R e s e r v e  a s  



descr ibed i n  the  ACE of June 24,  1946 (60 S t a t .  w5), from 

t h e  da te  of  enactment t o  h p s t  13, 1946, and 

(t) in favor  o f  defendant as t o  a l l  o t h e r  claims 

presented i n  t h e  Aiiended P e t i t i o n  f o r  a general  accounting.  

For reasons  which we s h a l l  d i scuss  the motion w i l l  be denied. 

In t h i s  case  t h e  p l a i ~ t i f f s  b r ing  an a c t i o n  i n  accownting f o r  the  

proceeds from t h e  d i s p o s i t i o n  of c e r t a i n  lands  i n  which they claim an 

i n t e r e s t .  The lands  involved have he re to fore  customarily been  r e f e r r e d  

t o  a s  "10,310 a c r e s  of adminis t ra t ive  and Indian school land." 

The circumstances surrounding t h i s  c l a i m  were s e t  f o r t h  i n  d e t a i l  

i n  o u r  opinion of Apr i l  1, 1970, on de5endantfs  motion t o  d i s n i s s  o r  t o  

r e q u i r e  p l a i n t i f f s  t o  make t h e  p e t i t i o n  more d e f i n i t e  and c e r t a i n  (22 Ind. 

CI. Corn. 482). We w i l l  not  again  d e t a i l  t h e  h i s t o r y  of t h e  claim and 

a l l  t h e  r e l a t e d  ac t ions  before  t h i s  Commission and t h e  Court of C l a i m s .  

I n  o u r  previous  opinion w e  considered t h e  ques t ion of the  ownership  of 

t h e  "10,310 acres" of In6ian school and o t h e r  admin i s t ra t ive  Land. That 

q u e s t i o n  depended upon t h e  meaning and e f f e c t  of s e c t i o n  6 of  t h e  A c t  of 

June 6 ,  1900 (31 S t a t .  672, 676); the  P r e s i d e n t i a l  Proclamation [No. 61 

of J u l y  4, 1901 (32 Stat .  1975, 1977, Part 2 ) ;  and t h e  Jerome Agreement 

of October 6 ,  1892. 

The Jerome Agreement entered i n t o  i n  1892 by t h e  p l a i f i t i f f s  h e r e i n  

and a Commission of which David H. Jerome was chairman p rov ided  i n  g e n e r a l  

t h a t  s u b j e c t  t o  c e r t a i n  cond i t ions ,  t i t l e  t o  most of t h e  l a n d  i n  p l a i n t i f f s '  

r e s e r v a t i o n  was t o  be t r z n s f e r r e d  t o  t h e  United S ta tes .  S e c t i o n  6 of t h e  
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Act of June 6 ,  1900, sup ra ,  ~ u r p o r t e d  t o  r a t i f y  tha t  Agreement, The 

pe r t inen t  P r e s i d e n t i a l  Prot lxnat ion of J u l y  4 ,  1901, supra ,  opened f o r  

set t lement t h e  una l lo t i ed  and unreserved lands i n  t h e  r e s e r v a t i o n .  

For t h e  reasons d e t a i l e d  i n  our A ~ r i l  1, 1970, opinion we corxluded 

t h a t  i t  was not  the  i n t e n t  of t h e  p a r t i e s  t o  t h e  Jerome Agreement of 1892,  

t o  r e t a i n  t i t l e  t o  the  Indian school and o t h e r  a d m i n i s t r a t i v e  Lands i n  

t h e  Indian t r i b e s ;  t h a t  the  provisions of  S e c t i o n  6 of t h e  A c t  o f  June 6,  

1900, supra, t r ans fe r red  t i t l e  t o  the  l ands  i n  question t o  the United 

S t a t e s ;  and t h a t  the  P r e s i d e n t i a l  P r o c l a m a t i ~ n  of July 4, 1901 ,  supra,  merely 

excepted from entry  f o r  set t lement c e r t a i n  l ands  including the  land used 

f o r  Indian school and o t h e r  administ r a t  i v e  purposes. S ince  the  United 

S t a t e s  acquired t i t l e  t o  t h e  lands i n  q u e s t i o n  by the 1900 A c t ,  those  l a n d s  

should have been included i n  t h e  t o t a l  acreage of the l a n d s  for which the 

p l a i n t i f f s  were awarded add i t iona l  compensation i n  the  ear l ier  d e c i s i o n  
1 / - 

of t h e  Commission i n  Docket No. 32, 

While r e j e c t i n g  t h e  b a s i s  f o r  p l a i n t i f f  s f  requested a c c o u n t i n g  a c t i o n  

( t h a t  the lands  belonged t o  them, having been reserved for t h e i r  use and 

b e n e f i t  pursuant  t o  Section 6 of the  1900 Act, supra), rhe Commission 

indicated  t h e ' p o s s i b i l i t y  t h a t  subsequent congressional  enac tments  might  

Ind . 1/ The Kiowa, Comanche and Apache Tr ibes  of  Indians v. U ~ i t c d  S t a t e s ,  4 - - 
C l .  Comm. 95, 110 (1955) a f f ' d  143 C t .  C1.  534, 163 F. Supp. 6C3 (l958), 
reh. denied,  143 C t .  C1. 545, 166 F. Supp. 939 (1958) cert. dcn ied  359 U. S. - 
934 (1959). hfncn the p e t i t i o n  i n  Docket 32 was o r i g i n a l l y  f i l e d  on August 9, 
1948, the t r i b e s  apparently assumed t h a t  t h e  10,310 a c r e s  o f  a d m i n i s t r a t i v e  
l and  remained i n  t r i b a l  ownership a f t c r  t h e  1900 cession.  The  lands w e r e  
excluded frcm the  acreage computation, and a n  award was e n t e r e d  based upon 
a v a l u a t i o n  of $2.00 pe r  acre f o r  some 2,033,563 acres. 
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have c r c a t c d  a b e n c f i c i n l  i n t e r e s t  i n  t h e  10,310 a c r e s  of l a n d .  

Accordingly,  p l a i n t i i f s  were a f forded  t h e  oppor tun i ty  t o  file an amendcd 

p e t i t i o n .  

r-7 ihe p l a i n t i f f s  filed an mended p e t i t i o n  on Flay 4 ,  1970. NOW t h e  

dcfendant  has  moved f o r  a s u m a r y  judgment a s  s e t  f o r t h  above .  The 

amendcd p e t i t i o n  has d e t a i l e d ,  i n  Appendix 1, a d e s c r i p t i o n  of t h e  l ands  

involved  i n  t h i s  c la im from which d e s c r i p t i o n  i t  appea r s  that t h e  t o t a l  

ac reage  c la imed i s  p r e c i s e l y  12,012.93 and not lO,3lO a c r e s .  Defendant 

concedes t h a t  t h e s e  12,012.93 a c r e s  were excluded from t h e  award  rendered  

i n  Docket No. 32 and main ta ins  that t h e  p l a i n t i f f s  a r e  now e n t i t l e d  t o  

r e c o v e r  $24,025.86 ($2.00 pe r  a c r e )  zs t h e  f a i r  market value o f  t h e  l a n d s .  

I n  t h c i r  anended p e t i t i o n  p l a i n t i f f s  have s e t  f o r t h  some  28 s t a t u t e s  

and P r e s i d e n t i a l  proclamations t o  suppor t  t h e i r  c l a im  t h a t  they a c q u i r e d  

c e r t a i n  b e n e f i c i a l  i n t e r e s t s  i n  t h e  l a n d  i n  s u i t  e n t i t l i n g  t h e m  t o  a n  

account ing  from defcndallt .  The S t a t u t e s  and P r e s i d e n t i a l  p r o c l a m a t i o n s  

a re  t h e  i d e n t i c a l  occs r ~ h i c h  l.;ere o r i g i n a l l y  s e t  f o r t h  i n  the p e t i t i o n  

i n  t h i s  c a s e .  One of t h e  enumerated a c t s ,  t h e  Act of J u n e  24, 1946, 

60 S t a t .  3 0 5 ,  provi&d t h a t  s o n t  1,920 a c r e s  of land  b e  e l i m i n a t e d  from 

t h e  Rainy Noun ta in  School Reserve i n  Oklahoma and t h a t  t i t l e  t h e r e t o  be 

v e s t e d  i n  t h e  United S t a t e s  i n  t r u s t  f o r  t h e  Indians  of  t h e  Kiowa, 

Comanche, and Apache Indian  Reserva t ion .  This  a c t  c r c a t c d  i n  p l a i n t i f f s  

a b e n e f i c i a l  i n t e r e s t  i n  t h e  described lands  and de fendan t  a d m i t s  t h a t  

a n  a c c o u n t i n g  should be  rendered w i t h  r e s p e c t  t o  1,920 a c r e s  d e s c r i b e d  

i n  the Act o f  June 24, 1946, supra. 
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Such accounting, however, w i l l  b e  l imi ted ,  a t  t h i s  t i m e ,  t o  t h e  

per iod comencing June 24,  1946, and ending A u p s t  13, 1946, t h e  d a t e  

of t h e  enactment of t h e  Indian Claims Conmission Act, 60 S t a t .  i049. 

The r u l e  regarding t h e  defendant 's  o b l t g a t i o n  t o  furnish  an account ing 

t o  t h e  present time app l i es  only when t h e r e  i s  an i n i t i a l  wrongdoing 

g i v i n g  r i s e  t o  a claim accruing before t h e  August 13, 1946 ,  s t a t u t o r y  
2 /  - 

t i m e  bar  and continuing past  t h a t  t i m e .  If i t  ,a?pears f rom t h i s  

i n i t i a l  accounting t h a t  the  defendant was g u i l t y  of any wrongdoing, 

t h e n  p l a i n t i f f s  may be e n t i t l e d  t o  a f u r t h e r  accounting t o  t h e  p r e s e n t  

t i m e  . 
None o f  t h e  remaining 27 Acts of Congress and P r e s i d e n t i a l  p roc la -  

mations c i t e d  i n  t h e  p e t i t i o n  created i n  pLa in t i f f s  any b e n e f i c i a l  

i n t e r e s t  i n  the  lands involved i n  t h i s  ac t ion .  Accordingly, p l a i n t i f f s  

have f a i l e d  t o  e s t a b l i s h  any r i g h t  which may g ive  rise t o  a n  accoun t ing  

ac t ion.  P l a i n t i f f s  have not presented any theory, a m p l i f i c a t i o n ,  o r  

exp lana t ion  t o  support t h e i r  contention. The r i g h t  t o  an accoun t ing  

presumes t h a t  the  pleading pa r ty  has a proper ty  i n t e r e s t  i n  the s u b j e c t  

matter .  With the  exception of the 1,920 acres re fe r red  t o  above, p l a i n t i f f s  

have not e s t a b l i s h e d  any propr ie tary  i n t e r e s t  i n  the l a n d s  involved.  

Accordingly, the  only accounting which defendant i s  r e q u i r e d  t o  f u r n i s h  

w i l l  r e l a t e  t o  the  1,920 acres  involved i n  t h e  Act of J u n e  24, 1946, supra .  

2 /  Southern Ute Tr ibe  v. United S t a t e s ,  191 C t .  C 1 .  1, 4 2 3  F. 2d 346 - 
(1970), cert. granted Nov. 16, 1970, 400 U. S. 915 ,. T h e  i s s u e  con- 
cerning the Comiss ion 's  j u r i s d i c t i o n  t o  o rder  an up- to -da te  account ing ' 
is i n  i s s u e  a t  t h e  defendant 's  appeal from t h e  Court of C l a i m s  d e c i s i o n .  
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The remaining question in t h i s  case concern ;he v a l u a t i o n  of t h e  

e n t i r e  12,012.93 acres of a d a i n i s t r a t i v e  and Indian school l ands  which 

were erroneously excluded .from t h e  lands f o r  which p l a i n t i f f s  were 

awarded add i t iona l  ccmpp,nsation i n  the  Docket No. 32 case.  I n  t h a t  c z s e  

t h e  t o t a l  acreage was 2,033,583 acres. The Commission determined t h a t  

t h e  lands had a f a i r  market value  on t he  average of $2.00 p e r  acre.  

Since the  L2,012.93 acres erroneously excluded were e n t i r e l y  wi th in  

t he  boundaries which circumscribed the  2,033,583 acres,  defendant  u rges  

t h a t  the  $2.00 average per acre  value be applied t o  the excluded acreage.  

P l a i n t i f f s  apparently a r e  no t  w i l l i n g  t o  accept t h e  $2.00 per  a c r e  

f i gu re  as  t h e  f a i r  market value of t h e  12,012.93 acres i n  qccs t ion .  

P l a i n t i f f s  r a i s e  two points  i n  t h e i r  b r i e f .  Since the  excluded acreage 

was not included i n  t he  lands considered i n  a r r i v ing  a t  t h e  previous 

f a i r  market value  determination, t h e i r  p a r t i c u l a r  a t t r i b u t e s  and q u a l i t i e s  

have not been before t h e  Commission. As a second point  p l a i n t i f f s  a rgue  

t h a t  the fa i r  market value of 12,012.93 acres ,  a  r e l a t i v e l y  s m a l l  t ract ,  

should be g r e a t e r  than the  average per  ac re  value of a 2 m i l l i o n  ac re  

t r a c t .  

Despi te  t h e  fac t  t ha t  i n  Docket No. 32 the  value of 12,012 -93 a c r e s  

of land ceded by p l a i n t i f f  i n  1900 was mistakenly excluded from the award 

t o  p l a i n t i f f s ,  those same p l a i n t i f f s  may not i n  t k i s  a c t i o n  seek a s e p a r a t e  

judgment fo r  the  value of the excluded acreage as a m a t t e r  t o t a l l y  un- 

r e l a t ed  to  t h e  award based on the  f a i r  market value of the  2,033,583 

ac r e s  involved i n  Docket 32, To e n t e r t a i n  p l a i n t i f f ' s  claim on such a 
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theory would be taritamount to  permitt ing p l a i n t i f f s  t o  s p l i t  what i s  i n  

r c a l i t y  a s ing le  cause of  ac t ion ,  s ince  the claim to recover  t h e  va lue  of 

t he  12,012.93 acres asser ted i n  t h i s  docket i s  ident iczl  in a l l  m z t e r i a l  

r espec t s  w i t h  the clzim asser ted and determined favorably t o  p l a i n t i f f s  I n  

Docket No. 32. Von Der tL\e Van L i n e s ,  Icc. v. United S t a t e s  175 C t .  CI. 281,  

257 ;  358 5'. 2d 999, 1001 (1966) ce r t .  denied, 385 U.S. 837, Medwin Ben jmln .  

e t  al. ,  v. United S ta tes ,  172 C t .  C1. 118, 348 F. 2d 502 (1965) ;  N. L. 

and 3 .  L. Ter te l ing,  e t  a l . ,  v. United S ta tes ,  167 C t .  C1. 331, 334 I?. 2d 

250 (1964) Accordingly, the  issue t o  be determined here in  i s  no t  t h e  

f a i r  market value a s  of 1900 of the  12,012.93 ac re  t r a c t - w i t h o u t  r e f e r ence  

t o  and unrela ted t o  the  value of the 2,033,583 acre t r a c t  w i t h  which t h e  

smal ler  t r a c t  should have been valued i n  Docket No. 32, b u t  r a t h e r  how much 

more the f a i r  market value of the 2,033,583 acre  t r a c t  would have been i f  

t h e  12,012.93. acres had been added t o  t h e  t r a c t  which w a s  va lued  i n  Docket 

3/ 
No. 32. - In other  words the issue is  t h e  increase i n  v a l u e  of  2,045,595.93 

ac r e s  (2,033,583 + 12,012.93) over t h e  previously determined $2.00 p e r  

a c r e  average f o r  2,033,533 acres .  'The question of the amount of  r educ t i on  

o r  discount i n  the  f a i r  market value o f  the Docket No. 32 t r a c t  because of 

i t s  l a r g e  s i z e  w i l l  therefore  not be pe r t i nen t  i n  t h i s  proceeding.  

It is, of course, t r ue  t ha t  the p a r t i c u l a r s  with r e s p e c t  t o  t h e  

12,012.33 acres were not before the Commission i n  the Docket No. 32 c a s e .  

3/ I f  the exclusion of the  12,012.93 ac r e s  from cons idera t ion  i n  Docket - 
No. 32 h a i  not been the  r e s u l t  of a suzcession of e r ro rs  on t h e  p a r t  of  
a l l  concerned, p l a i n t i f f s '  claim i n  t h i s  Docket to . recover  t h e  value  o f  
the  excluded acreage would be vulnerzble under the ru l e  p r o h i b i t i n g  the' 

, s p l i t t i n g  of s ing le  causes of act ion o r  a s  barred by a former ad jud i ca t i on  
i n  Docket No. 32. Under the pecul iar  circumstances of t h i s  c a se ,  however, 
such a course  i s  obviously precluded i n  the  i n t e r e s t s  of  j u s t i c e .  
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And i t  i s  possTblc, theore t i ca l ly  a t  l e a s t ,  t h a t  the  12,012.93 acres  

had such specis2 attributes that they were more valuable on t he  average 

than t he  $2.00 per  acre value f o r  the surrounding lands. If p l a i n t i f f s  

wish t o  present  evidence of the  f a i r  market value of the  1 2 , 0 1 2 . 9 3  ac res ,  

t he  case  w i l l  be . se t  f o r  hearing on the  va lua t i on  issue .  I f ,  however, 

i n  t he  l i g h t  of  t h i s  opinion, the  p l a i n t i f f s  bel ieve  t h a t  t h e  $2.00 per  

ac re  va lua t i on  i n  Docket KO. 32 would represen t  a f a i r  de t e rmina t i on  of 

the  market va lue  of the  lands now involved,  they may submit proposed 

f indings  of f a c t  accordingly. 

Defendant s motion i s  denied and defendant s h a l l ,  w i t h i n  15 days 

from the  d a t e  of t h i s  opinion f i l e  i t s  answer t o  the  Amended P e t i t i o n .  

P l a i n t i f f s  s h a l l  have 60 days from the  d a t e  of defendant 's  answer w i t h i n  

which t o  e i t h e r  f i l e  proposed f indings  on value o r  request  a hear ing date 

on t h e  va lua t i on  issue. Defendant s h a l l  f i l e  an accounting as t o  the  

1,920 acres described i n  the  Act of June 24, 1946, supra,  f rom t h a t  d a t e  

t o  August 13, 1946. 

Margaret Pierce ,  Commissioner tg 
W e  concur: 




