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TI!E SIOUX NATIOX, ET kL. , 1 Docket R 3 .  7 4  
) 

TEE Yi(i("u'iYI'ON S I O U X  TZIBE,  1 Socket  No. 3 3 2 4 ,  
) 

P l a i n t i f f s ,  ) 
1 

v. 1 
) 

?3IE n!ITED STATES O F  AXERICA, 1 
1 

Defendant.  1 

Decided: January G, 1971 

Ar thur  Lazarus,  Jr. , Will iam Howard Payne, 
and  Marvin J. Sonosky, A t to rneys  f o r  
P l a i n t i f f s  i n  Docket No. 74. 

Angelo A.  I a d a r o l a ,  A t to rney  f o r  P l a i n t i f f  
i n  Docket No. 332-C. Frances L. 'Ilorn, 
Wilkinson,  Cragun and Berker were on the 
b r i e f .  

Craig A .  Decker, with whon was ?ir . A s s i s t a n t  
A t to rney  General S h i r o  Kashiwa, At torneys  
f o r  Defendant. 

Commissioner Vance de l ive red  the  o p i n i o n  of t h e  Commissi@n. 

T h e  Commission now has be fo re  i t  two mot ions  a r i s i n g  out  of its 

Opinion, F indings  of Fac t  and Order e n t e r e d  i n  conso l ida t ed  'Docket 

I/ I n  t h i s  o p i n i o n ,  t h e  Comiss ion  sometimes r e f e r  t o  the p l a i n -  - 
tiffs i n  Docket 74  as t h e  Sioux p l a i n t i f f s ,  o r  s im2ly as t h e  Sioux. 
T h e  Commission w i l l  sometimes refer  to t h e  p l a i n t i f f  i n  Docket 332-C 
as t h e  Y ankton p l a i n t i f f ,  o r  as the  Y anktons .  
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Ncs. 7 4 ,  2 2 1 - A ,  3 5 0 - B ,  and 3 5 0 - C ,  on August 26, 1 3 7 C  (23 I n d .  C 1 .  Conm. 

4i3) . I n  t h a t  d e c i s i o n ,  t he  Comxission faund t h a t  t h e  Tcton and 

Yanktcna is  S i o u x ,  ancestors of t h e  p l a i n t i f f s  in Cocket No. 7 4 ,  h r d  

a b o r i g i n s l  t i t l e  t o  a  t r a c t  of larid i n  North Dakota 2nd South Dakotz, 

e a s t  of t h e  Missour i  River .  S p e c i f i c ~ l l y ,  as r e l e v a n t  t o  t h e  p r c s e n t  

. . -. .. d i s p u t e ,  w e  found t h a t  t h e  southwestern boundary of t h e  Sioux a b o r i g i n d  .- >= 
$ 

l and  was as  fo l lows :  

(8) t h e n  w e s t e r l y  up the  South Fork of Snake Creek 
t o  i ts source  ( sou th  of Sencca, Sou th  ~ a k o t a )  ; 

( 9 )  t h e n  i n  a d i r e c t  l i n e  south-southwester ly t o  t he  
w e s t e r n  t i p  of Rice  Laks, which is t h e  source  of 
North Medicine Creek ( a l s o  ca l l ed  t h e  n c r t h e r n  
branch  of E a s t  Medicine Knoll  Creek);  . 
(10) then  southwes ter ly  dcwn Ror th  Pkd ic ine  Creek 
2nd M c d i c i ~ e  Knol l  Creek t o  t he  j u n c t i o n  of Medicine 
K n o l l  Creek w i t h  t h e  l f i s sou r i  River; 

The two mot ions ,  bo th  made by t h e  p l a i n t i f f s  i n  Docket No. 74, a s k  

t h a t  t h e  Commission amend t h e  above d e s c r i p t i o n s  t o  i nc lude  within 

t h e  S ioux a b o r i g i n a l  l ands  approximately 250,000 a c r e s  which are  

p r e s e n t l y  excluded.  Becarzse these  motions p r e s e n t e d  a p o s s i b l e  

c o n f l i c t  between Docket No. 74 and Docket N o .  332-C, t h e  Commission, 

by o r d e r  e n t e r e d  November 4, 1970, conso l ida t ed  these  dockets  for t h e  

l i m i t e d  pu rpose  of r e s o l v i n g  t h e  i s s u e  p re sen ted  i n  t h e  mot ions .  For  

t he  reasons  set  out  below, t h e  Commission must deny both m o t i o n s .  

A p a r t i a l  review of t h e  h i s t o r y  of t h e  two dockets  h e r e i n  c o n s o l i -  

da t ed  i s  n e c e s s a r y  t o  a  proper  understanding of t h e  d i s p u t e  r e p r e s e n t e d  

by t h e  two mot ions .  I n  Docket No. 332-C,   la in tiff Yankton Sioux 
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claimed i n  the a l t e r n a t i v e ,  recognized t i t l e  o r  a b o r i g i n a l  t i t l e  t o  t h e  

lancis d;.scribcd in Ar- t i c l e  2 of  the Trea ty  of A ? r i l  1 9 ,  1858 ( 1 1  S t a t .  

=n h i s  North and South  Dzko.ta >fa? i n  t he  1 8 t h  Annual Report  of the 

Cureau of American E~hno logy  ( P a r t  11). With r e s y e c t  t o  t h e  c u r r e n t  

d i s p u t e ,  t h a t  t r e a t y  descr ibed  t h e  no r thwes te rn  boundary of t h e  l e n d s  

b e i n g  ceded by t h s  Yankton Sioux t o  t h e  United S t a t e s  as f o l l o w s :  

. . . t hence  up t h e  Missour i  River  t o  t h e  mouth of 
t h e  Pa-hah-wa-kan o r  Eas t  Medicine Kno l l  River ;  
thence  up s a i d  r i v e r  t o  its hcad; t hcnce  , i n  a a 

d i r e c t i o n  t o  the  head of t h e  main f o r k  of t h e  
Vat-dush-kah-for o r  Snake River ;  t h s n c e  down s a i d  
r i v e r  t o  i t s  junc t ion  w i t h  t h e  Tchan-san-san o r  
Jacquzs o r  James River;  . , . 

In  its b r i a f  i n  Docket 332-C, Yankton p l a i n t L f f  a l s o  a l l e g e d  t h a t  

Royce, i n  napping t h e  Yankton ces s ion ,  had mis takenly  fo l lowcd the 
2 / - 

s o u t h  f o r k  r a c h e r  than  the  n o r t h  f o r k  of "East Mcdicine K n o l l  River." 

Defendant opposed t h i s  a l l e g a t i o n ,  i n s i s t i n g  t h a t  Royce had been 

c o r r e c t .  By d e c i s i o n  dated December 1 7 ,  1963, t h e  C o m i s s i o n  r u l e d  

t h a t  t h e  Yankton Sioux did n o t  have recognized  t i t l e  t o  t h e  c e s s i o n  

area (22 Ind.  C l ,  Corn. 344).  I n  t h e  same o p i n i o c ,  t h e  Ccnmission,  

hav ing  thoroughly  analyzed t h e  ev idence  p r e s e n t e d  by p l a i n t i f f  and 

2/ Medicine ( K n o l l )  Creek, o r  E a s t  Medicine K n o l l  River  as it w a s  - 
known i n  1858, f o r k s  i n .  the  v i c i n i t y  of the  p r e s e n t  town 'of B l u n t ,  
Sou th  Dakcta. One branch of t h e  s t r 2 a n  ( t h e  s o u t h  fork)  f l ~ w s  f r o %  t h e  
east  with  i t s  s o u r c e  being s o u t h e a s t  of Iiighmore, Ssu th  Dakota. The 
other branch  ( t h e  n o r t h  fork)  flows from the n o r t h e n s t  w i t h  i ts  s o u r c z  
1. .:1g near t h e  n o r t h e r n  border  of Hyde County, South Dakota. I n  i n t e r -  
p r e t i n g  t h e  1053 Trea ty ,  Royce f o l l ~ v r c d  t h e  s o u t h  f o r k  of t h e  stream t o  
i t s  s o u r c e  and t h e n  drew a s t r a i g h t  l i n e  north-northwesterly t o  the 
s o u r c e  of s m t h  Snake Crcek. 
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de fendan t ,  rcled t h a t  ;he n o r t h  f o r k  of "East  Medicine i 1011 R i v e r "  

w a s  t h e  proper boundary of t h e  Yankton c e s s i o n ,  Royce AL-?a 4 1 0 .  

- ? I n  Docket 7 4 ,  pLrintir:s, mong o t h e r  t h ings ,  c1ai:lzd a b o r i g i n a l  

t i t l e  t o  a l a r g e  segriznt of t e r r i t o r y  e a s t  of t h e  Missouri  River and 

n o r t h  of Royce Area 410. I n  t h a t  c l a i n ,  S ioux  p l a i n t i f f s  p r e s e n t e d  ' 

ev idence  r e l a t i n g  t o  Teton and Yanktonais  u s e  and occu?Ency. A f t e r  

ana lyz ing  t h a t  evidence,  and t h e  con t r a ry  evidence presented  by t h e  

. -.;-.- 
r" de fendan t ,  t h e  Commission found t h a t  t h e  Teton ind  Ya~lk tonais  S i o u x  had 

a b o r i g i n a l  t i t l e  t o  almost t h e  e n t i r e  tract of land t h a t  - t h e  p l a i n t i f f s  

had claimed. H G X ~ V ~ ~ ,  as s h o m  by c a l l s  (9) and (1C) rbove, t h e  

Coaniss ion  drew t he  boundary i n  t h e  southwes tern  corner of the a r e a  

a long  North Xedicine Creek, r a t h e r  than  a long  South Medicine C r e e k  

as p l a i n t i f f s  had contended. I t  thus r e s u l t s  t h a t  t he  C c m l i s s i o n  found 

the  southwes tern  border  of t h e  S ioux a b o r i g i n a l  lands t o  b e  i d e n t i c a l  

w i t h  t h e  nor thwes tern  bo rde r  i t  had e a r l i e r  found f o r  t h e  Y ankton 

c e s s i o n  under  t h e  1658 T r e a t y .  

I n  t h e  f i r s t  of its motions, des igna ted  a mction f o r  r e h e a r i n g ,  

Dccket 74 p l a i n t i f f s  r e q u e s t  t h e  Conmission t o  modify its 

August 26, 1970 ,  d e c i s i o n  s o  a s  t o  extend Teton and Yank tcna i s  ebor ig-  

i n a l  t i t l e  s o u t h  t o  South Medicine Creek. I n  suppoi-t of t h i s  mot ion ,  

p l a i n t i f f s  concend t h a t  t h e  Commission e r r e d  when i t  d c t e m i r , c d ,  i n  

Docket 332-C, t h a t  t he  p rope r  boundary f o r  Royce Area 413 was N o r t h  

Medicine Creek .  Sioux p l a i n t i f f s  zrgue t h a t  i n  making s u c h  deter- 

minat ion t h e  Commission m i s i n t e r p r e t e d  t h e  evidence p r e s e n t e d  i n  
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Docket 332-C. P l a i n t i f f s  a l s o  a l l e g e  t h a t  a2 r - ~ h i b i t  1:urporting t o  

be t h e  so-ca l led  "Mix Map" which acconpanied t h e  1858 I ' rcaiy,  w a s  i n  

f a c t  no t  t h e  genuine >fix Pic??, and t h a t  t n e r e f o r e  t h e  Cc rmis s ion .ough t  

no t  t o  have r e l i e d  upon it. AS ?art cf  t h e i r  motion, t h e  S i o u x  p l n i n -  

t i f f s  a l s o  sugges t  t h a t  the  Commission s e t  a hea r ing  so t h a t  t h e y  can  

o f f e r  f u r t h e r  evidence t o  prove t h a t  the p r o p e r  boundary of Royce Area 

410 was South  Medicine Creek. 

I n  t h e  second motion, des igna ted  a  motion t o  r e c e i v e  e x h i b i t s  i n  

evidence and f o r  o t h e r  r e l i e f ,  and which is supplementary t o  t h e  f i r s t  

motion, S ioux  p l a i n t i f f s  zga in  urge t h e  Commissic3 t o  moGify i ts  

August 26, 1970, dec i s ion .  I n  suppor t  of t h i s  motioa,  Docket 74 p l n i n -  

t i f f s  o f f e r e d  i n  ev idence  a map which they claim is t h e  t r u e  1858 
31 - 

Mix Map, a long  w i t h  o the r  e x h i b i t s  tending  t o  e s t a b l i s h  i t s  a u t h e n t i c i t y .  

Sioux p l a i n t i f f s  contend t h a t  t h i s  map e s t a b l i s h e s  conc lus ive ly  that 

South Medicine Creek wzs t h e  intended boundary of t h e  1858 Yankton  

cess ion .  They f u r t h e r  contend t h a t  t h i s  map a l s o  e s t a b l i s h e s  t h a t  t h e  

head of t h e  main f o r k  of Snake Cree!: was f u r t h e r  e a s t  i n  1858, 2nd 

that t h e r e f o r e  the Yankton ces s ion  w a s  even s m a l l e r  than  a s  mapped by 

Royce. Both of S i o u x  p l a i n t i f  £ s t  motions appea r  t o  be based upon the  

assumption t h a t  w e r e  the  Commission t o  modify i t s  f i n d i n g s  i n  Docket 

332-C s o  as t o  e s t a b l i s h  the  borders  of Royce Area 410 i n  t h e  manner  

3 /  The map and suppor t ing  e x h i b i t s  were admi t ted  i n t o  e v i d e n c e  by - 
o r d e r  d a t e d  November 4,  1970. 
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t hey  u r g e ,  s u c h  a  modi f ica t ion  woulJ a x t o m a t i c a l l y  p lace  t h e  l a n d  thus  

excluded f r o n  t h e  Yankton ces s ion  wi th in  t h e  a r e a  of Teton and Yanktcna is  

S i m x  a 5 b r i g i n a l  title. 

After t h e  conso l ida t ion  of t h n z z  d~c!:r;ts, Yar,kt@i: p l 2 h t i f f  filed 

i t s  o b j e c t i o n s  t o  t h e  two motions. I t  a rgxes  t h 3 t  the Ccrr.cission1s 

d e c i s i o n  of December 1 7 ,  1969, was fully suppor ted  by the  cvFl2 ; lcc  and 

t h a t  S ioux  p l a i n t i f f s 1  newly d iscovered  Mix P!z? a c t s  t o  C u F p r t  r a t h e r  

t h a n  t o  weaken t h e  C o d s s i o n ' s  r u l i n g .  

I t  thus  appears  t o  the Conmissi;>n t k t  t h e  d i s p u t e  be tween  t h e  

p a r t i e s  i s  a f a c t u a l  one. Sioux p l a i n t i f f s  exanine  the v a r i o u s  reaps 

and docuaents  which a r e  i n  ev idence  and conclude  t h a t  t h e  t r u e  b o r d e r  

of Royce Area 410 should fo l low South Medicine Creek t o  i t s  s o u r c e  and 

t h e n  should  head n o r t h e & t e r l y  t o  a  p o i n t  v h e r c  t h e  head of the main 

f o r k  of Snake  Creek purpor ted ly  w a s  2n 1858. Yankton p l a i n t i f f ,  on t h e  

o t h e r  hand, examines t h e  saze  maps a:ld documents and ccnc ludes  t h a t  t h e  

b o r d e r  of Royce Area 410 is  as i n t e r p r e t e d  by t h e -  Cordss ion - - fo l lowing  

Nor th  Medicir'e Creek t o  i ts  head and then con t inu ing  t c  t h e  s o u r c e  of 

Sou th  Snake Creek. The Conmission, ]lowever, f i n d s  i t  u n n e c e s s a r y  t o  

r e s o l v e  t h i s  f a c t u a l  d i s p u t e .  We must deny Sioux p l a i n t i f f s '  mo t ions  

r e g a r d l e s s  o f  t h e  boundaries of Royce Area 410. 

The c l a i m  i n  Docket 74 was t h a t  t h e  T e t c n  and Yanktonais  S i o u x  had 

a b o r i g i n a l  t i r l e  t o  c e r t a i n  l ands  e a s t  or' t h e  Missouri  R ive r  at t h e  

t i m e  of t h e  T r e a t y  of A p r i l  29, 1868 (15 S t a t .  6 3 5 ) .  I n  order t o  

e s t a b l i s h  t h e i r  claim, S ioux  p l a i n t i f f s  had t o  prove t h a t  t h e i r  
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f o r e b e a r s  exc&usively used and occupied t h e  claimed t e r r i t o r y  f o r  a  

long time p r i o r  t o  t h e  dz t e  i t  was ceded t o  t h e  United S t a t e s .  To 

meet t h i s  burden O F  p roo f ,  Sioux p l a i n t i f f s  introduced i n t o  e v i d e n c e  

more than  500 e x h i b i t s ,  dl  r e l a t i n g  t o  t h e  ex t en t  of land a c t u a l l y  

used and occupied by the  Sioux, and t o  t h e  manner i n  which t h e  l a n d  

was used. Defendant,  on the o t h e r  hand, in t roduced  i n t o  e v i d e n c e  o t h e r  

e x h i b i t s  tending  t o  show e i t h e r  t h a t  t he  S ioux  d id  n o t  u s e  o r  occupy 

t h e  claimed l a n d ,  o r  t h a t  o ther  I n d i a n  e n t i t i e s  used the  l a n d , t h u s  

making Sioux occupancy non-exclusive. I n  dec id ing  r h e  a b o r i g i n a l  

c l a i m  i n  Docket 7 4 ,  t he  Commission examined a l l  of t h i s  e v i d e n c e  and 

made i t s  conclus ion  a s  t o  t h e  lands  t o  which t h e  S ioux had a b o r i g i n a l  

t i t l e  i n  1868. Our f ind ings  a s  t o  the  boundar ies  of t h e s e  l a n d s  are 

s e t  o u t  i n  F ind ing  of Fact  14  (23 Ind.  C 1 .  Comm. a t  4 3 8 ) .  I n  making 

t h a t  d e c i s i o n  t h e  Commission did n o t  examine any evidence r e l a t i n g  t o  

t h e  Yankton S i o u x  ces s ion  e f f e c t u a t e d  by t h e  Trea ty  of 1858, because 

t h a t  t r e a t y  was i r r e l e v a n t  t o  t h e  i s s u e  o f  Teton and Yank tona i s  S i o u x  

u s e  and occupancy. When we drew t h e  boundar ies  of t h e  S i o u x  a b o r i g i n a l  

l a n d s ,  we did n o t  consider  ou r se lves  t o  b e  bound by 'ou r  p r i o r  d e t e r -  

mina t ion ,  i n  Docket 332-C, a s  t o  t h e  p rope r  boundaries  of t h e  Yankton 

c e s s i o n .  To have  done s o  would have been c l e a r l y  e r roneous .  Had t h e  

S ioux  p l a i n t i f f s  been a b l e  t o  prove t h a t  the a r e a  of t h e i r  e x c l u s i v e  

u s e  and occupancy extended south  of North Medicine c reek ,  t h i s  

Commission would  have found t h a t  they  had a b o r i g i n a l  t i t l e  t o  t h a t  

a r e a .  However, Sioux p l a i n t i f f s  d i d  not  e s t a b l i s h  t h a t  t hey  had t i t l e  
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t o  any p o r t i o n  of Royce Area 410 as d e f i n e d  by t h e  C o d s s i o n .  In 

s h c r t ,  t he  l o c a t i o n  of  the  ce s s ion  boundary i n  a  t r e a t y  be tween  t h e  

C'nited S t a t e s  2nd t h e  Yank~on  Sioux hzd no e f f e c t  upon t h i s  C o m i s s i c n ' s  

d e c i s i o n  i n  Docket 7 4 ,  iti'e would have reached  the  same r e s u l t  i n  

Docket 74, even i f  w e  had decided i n  Docket 332-C t h a t  t he  t r u e  boundary 

of Royce Area 410 was South Medicine Creek.  Furthermore, h a d  we d e t e r -  

mined, i n  o u r  d e c i s i o n  of ~ece rnbe r  17,  1969, t h a t  t h e  head of Snake 

Creek i n  1858 was e a s t  of i t s  p re sen t  l o c a t i o n ,  :such d e t e r m i n a t i o n  

would n o t  have a f f e c t e d  our d e c i s i o n  i n  Docket 74. 

The d e f i c i e n c y  i n  t h e  motions of S i o u x  p l a i n t i f f s  i s  t h a t ,  al though 

they  r e q u e s t  t h e  C o m i s s i o n  t o  xodify i t s  d e c i s i c n  of Augus t  26, 1970,  

e s t a b l i s h i n g  t h e  a b o r i g i n a l  t i t l e  of t h e  Teton  and Y a n k t o n a i s  S ioux ,  

they  p r o f f e r  no new evidence  of Teton and Yanktonais u s e  u l d  occupancy 

of t he  a d d i t i o n a l  area they claim. R a t h e r ,  they r e l y  upon e v i d e n c e  

and arguments  t h a t  could  a t  most cause  u s  t o  modify*cur  d e c i s i o n  of 

December 1 7 ,  1969, i n  Docket 332-C. A s  we have a l r e a d y  i n d i c a t e d ,  

such  a  m o d i f i c a t i o n  would n o t  a f f e c t  o u r  d e c i s i o n  i n  Docket  74. S i o u x  

p l a i n t i f f s '  assumption,  t h a t  a  change i n  t h e  borders  of the Yankton 

c e s s i o n  would  au toma t i ca l ly  e n l a r g e  t h e  a r e a  of Teton and Y a n k t o n a i s  

aboriginal  t i t l e ,  i s  unwarranted. Even i f  t h i s  Commission, a f t e r  

re-exaninir lg  a l l  of t h e  evidence r e l a t i n g  t o  t he  1858 l o c a t i o n s  of the 

main branch of East Medicine Kno l l  River and of t h e  head of Snake 

Creek, were t o  change i t s  conclus ion  as t o  t h e  boundar ies  o f  Royce 

Area 410, S ioux  p l a i n t i f f s  would s t i l l  n o t  have proven t h a t  t h e y  had 
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a b o r i g i n a l  t i t l e  t o  t h e  t r a c t  o f  l a n d  t h a t  would t h u s  b e  e x c l u d e d  f rom 

t h e  Yankton c e s s i o n .  Et?cause t h e  p l a i n t i f f s  i n  Docket 74  h a v e  p r o f f e r e d  

no  new e v i d e n c e  of use  ar,d occupancy which would e s t a b l i s h  their a b o r i g -  

i n a l  t i t l e  t o  any l a n d s  sou th  of t h e  l i n e  e s t a b l i s h e d  by c a l l s  (8) ,  ( 9 ) ,  

and ( l o ) ,  of F i n d i n g  14 entered by t h i s  Commission on August 26 ,  1970,  

( 2 3  I i ld.  C l .  Comm. a t  438) i t  f o l l o w s  t h a t  c h e i r  mot ions  m u s t  b e  denied .  

&uf T. Vance, Commissioner  

W e  Concur: 




