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Appearances: 

E d w i n  A .  Rcthsl:hild and Thobas C. t fonburgcr ,  . 

A t t o r n z y s  f o r  thc P l a i n t i f f ,  L o u i s  L. Rochmcs 
w a s  on t h e  b r i e f .  

Wil1i.a H. Donllam, w i t h  d.02 was hss:stant 
A t t o r n e y  G ~ n c r a l  Sfiiro S?s;tit:a, t4:tg:r.c y s  
f o r  the Sefenc!ant, i i i i h z r d  L. Eeal  w a s  on 
t h e  b r i e f .  

T h i s  cause c f  ac t io r l  in:olves a claim by the Ponca T r i b e  for 

jwst  co inpcnsa t i on  under  Sec t ion  2 ( 1 )  of the  I n d i a n  Claims Cornrriissin? . 
A c t  ( 6 0  S t a t .  10(+3, 1950) f o r  the "taL.ic;;" by the U;litcd S t  3tes of 
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As tile Commissiori i n d i c a t e d  i n  a n  e a r l i e r  19GG d e c i s i o n ,  t h e  

Uni ted  S:ates committed an i n e f f a b l e  m i s t a k e  when, by t h e  T r e a t y  of 

~ ' v r i l  2 3 ,  1363, 15  S t a t .  635,  i t  i n c l u d e d  t h e  90,300 a c r e  P o n c a  

1n:linn R e s e r v a t i o n  within tile b o u n d a r i e s  of t h e  newly c r e a t e d  S i o u x  
1 / - 

Reservation. The  Foncss were n o t  a p a r t y  t o  tile 1868 S i o u x  T r e a t y ,  

n o r  d i d  t h e y  have any Itnowledge of t h e  government ' s  a c t i o n  i n  t h i s  

r e ~ a r d .  The e x t r a ~ r d i n a r y  S l u n d e r  by t he  Uni ted  S t a t e s  u l t i m a t e l y  

compel led tile Ponca T r i b e  t o  reinove from t h e  Nebraska reserve a n d  

r e l o c a t e  i n  t h e  I n d i a n  T e r r i t o r y  on l a n d  .purchased from t h e  Cherokee 

Nat ion .  To accompl i sh  t h i s  purpose  and t o  indemnify  t h e  P o n c a s  f o r  

211 t h e  c a l a m i t y  t h a t  had b e f a l l e n  them, t h e  Uni ted S t a t e s  a p p r o -  

p r i a t e d  $150,000,  o f  which amount $48,389.46 was expended to  pur- 

c h a s e  t h e  Cherokee  l a n d .  , 

The i s s u e s  now b e f o r e  t h e  Commission are t h e  f a i r  m a r k e t  v a l u e  

o f  t h e  P o n c a  I n d i a n  R e s e r v a t i o n  as of  March 1 6 ,  1377,  t h e  d a t e  of 

t h e  Ponca remova l  t o  t h e  I n d i a n  T e r r i t o r y ,  a c d  the e x t e n t  o f  the 

d e f e n d a n t ' s  l i a b i l i t y ,  if any,  t o  the p l a i n t i f f  t r i b e  for the  loss 
2/ - 

of i t s  N e b r a s k a  R e s e r v a t i o n .  

I/.. -The P o n c a  T r i b e  o f  I n d i a n s  v. The U n i t e d  S t a t e s ,  17  I n d .  C1. . - 
Comm. (19661, a f f i r m e d  . i n  p a r t  w i t h  m o d i f i c a t i o n s ,  r e v e r s e d  i n  p a r t ,  
and  remanded,  1 8 3  C t .  C1. 673 (1968). ,  

? /  The Report of t h e  Commissioner on his  p r e l i m i n a r y  d e t e r m i n a t i o n  - 
o f  v a l u e  w a s  i s s u e d  on J u n e  9; 1969.  



The 9h,Oi)0 a c r e  I'onca I n d i a n  l i e s c r v 3 t i c n  was l o c a t e d  i n  t h e  

northclstern p a r t  o f  present-Jny ;:'cbr~s:L.a ac t h e  c o n f l u c n c c  o f  

t l ~ e  K i o b r s r a  and ' ~ l i s s o u r i  i t i vc r s  and c s t e n d c d  westward 3 l ) u u t  9 5  

m i l e s .  Approsin.- t tely 12 n i l c s  o f  its n o r t h e a s t  baundary f r n n t ~ d  on 

t h e  M i s s o u r i  R i v c r .  Xost o f  t h e  r c s e r v a t i o n  was s i t u a t e d  i n  Kiox 

County and t h e  r e n a i n d e r  i n  Boyd County.  

The u p l a n d  s e c t i o n s  o f  t h e  s u b j e c t  t r a c t ,  w!lere t h e  l a n d  s u r f a c c  

v a r i e s  from h i l l y  p l a i n s  t o  e x t r e x e l y  r c u g h ,  a r e  covered  b y  s o i l  

l a y e r s  of  g e o l o g i c a l  d e c o n p o s i t i o n s  o f  v a r y i c g  t h i c k n e s s e s .  T h e r e  i s  

a p r e v a i l i n g  cover  o f  l o e s s  s o i l  d e p o s i t s  i n  t h e  h i g h e r  e l e v a t i o n s ,  

e x c e p t  where  w e a t h e r i n g  h a s  e r o d e d  t h e  peaks. A l l u v i a l  soil is found 

i n  t h e  l o w e r  t e r r a c e s  and  t h e  n e a r l y  l e v e l  f l o o d  p l a i n s  a l o n g  t h e  

t r i h u t a r i e s .  There  is s e v e r e , e r o s i o n  i n  p a r t s  o f  t he  a r e a ,  a n d  t h i s  

r r o s i o n  has created numerous xater c o u r s c s  i n  both the plateau and 

t e r r a c e  land. I n  1877,  t h e r e  w e r e  l a r g e  e:ipanses o f  g r 2 s s  covcr 

t h r o u g h o u t  t h e  a r e a  w i t h  t i n b e r  s t a n d s  r i s i n g  a l o n g  t h e  rivers and  

i n  t h c  ho c tom l a n d .  

The c l i m a t e  o f  t h e  Ponccl l a d  r e f l e c t s  d i s t i n c t  s e a s o n s  and  was 

w e l l  s u i t e d  f o r  growing g r a i n  c r o p s  and f o r  c a t t l e  p r o d u c t i o n .  

I b i n f a l l  averages 23  inches  a n n u a l l y  nnd a b o u t  77  p e r c e n t  o f  the 

tot .71 a n n u a l  p r e c i p i t a t i o n  f a l l s  d u r i n g  tile 1 5 0  day growing  s e a s o n .  

T h c  area is s u b j e c t  t o  3 s h o r t a g e  of  w a t e r  d u r i n g  t h e  l a t e  s u m c r  

n:ontll:;, a n d  i n  some years d r o u g h t  c a n c l i t i o n s  c a n  p r e v a i l .  
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I n  1877 t h e  Ponca l ands  were s t i l l  a p a r t  of t he  Sioux Ind ian  

Kcserva t ion  t h a t  had been c r e a t e d  i n  t h e  Dakota T e r r i t o r y  u n d e r  t h e  

T r e a t y  o f  A p r i l  2 9 ,  1868, s u p r a .  Other t h a n  t h e  r e s i d e n t  I n d i a n  

2opu la t ion  the s u b j e c t  area was i n h a b i t e d  by  a f e w  t r a p p e r s  and 

h u n t e r s .  It was not u n t i l  1383 t h a t  any p a r t  of the r e s e r v a t i o n  was 

opened up for white s e t t l e m e n t ,  and some of i t  remained i n  I n d i a n  

hands u n t i l  1905. 

Following the  end of  t he  C i v i l  War, Nebraska expe r i enced  a 

r a p i d  popu la t ion  growth. The mainstream of new s e t t l e m e n t  c o n i n g  

from t h e  e a s t  gene ra l ly  crossed the  Missour i  River a t  Orriaha, Sebraska ,  

and t h e n  s p r e a d  westward along t h e  r i v e r  v a l l e y s  south  o f  t h e  P l a t t e  

R ive r  and below t h e  Ponca Ind ian  Reserva t ion .  Census f i g u r e s  i n  

1870 r eco rd  a Nebraska popu la t ion  of 122,000 which by 1880 grew t o  

o v e r  452,000. The v i l l a g e  of Niobrara ,  which i s  loca t ed  a few m i l e s  

e a s t  o f  t h e  Ponca Reservat ion on t h e  Missour i  River ,  w a s  founded i n  

1856. By 1857  t h e r e  were a t  least 60 peop le  l i v i n g  i n  and a round  

t h e  v i l l a g e  a r e a .  Across t h e  Missour i  R ive r  and abbut  twen ty  m i l e s  

upstream f rom t h e  Ponca Indian  Rese rva t ion  was t h e  town of  Yankton 

which had b e e n  founded i n  1859 and l a t e r  became t h e  c a p i t a l  of t h e  - . .- -.-- - - - -  -. 

Dakota T e r r i t o r y .  

While t h e  Missouri River was t h e  main avenue of a c c e s s  i n t o  

e a s t e r n  Nebraska and t h e  Dakota T e r r i t o r y ,  t h e r e  were a l s o  wagon 

roads  t h a t  l e d  northward toward t h e  r e s e r v a t i o n  a r e a  b u t  p r o v i d e d  



310111: t h e  s o u t i ,  b a n k  o f  the Xlobrclrz R i v c r  f o r  some 2d0 miles, arc: 

c v c n t  u a l l y  t e r m i n a t e d  a t  V i rg in i a  C i t y ,  Yontana. 

River t r a v e l  d u r i n g  t h i s  per iod  Gas l i m i t e d  t o  the  more n a v i g n b l c  

p a r t s  of t h e  Missouri River ,  p r i r r ~ r i l y  between Sioux C i t y ,  Iowa and 

C)mcllla, Nebraska. Boats s e ldon  t r a v e l e d  above Yankton, a l t h o u g h  

t h e r e  was some t r a f f i c  a s  f a r  n s r t h  as F o r t  P i e r r e ,  South D a k o t a ,  

when t h e  X i s s o u r i  Rivcr was a t  f l o o d  staKe. The cost of  shipping 

by r i v e r  t r a n s p o r t  was expensive, and o f t e n  involved t r a n s h i p p i n g .  

There was only l i i n i t ed  r a i l r o a d  p e n e t r a t i o n  i n t o  K e b r a s k a  i n  

t h e  e a r l y  1873's .  T h e  Dakota Scuthern l b i l w a y  Company l i n e  from 

Sioux C i t y ,  Zova t o  Yankton was opcned i n  1873. For a t ine i t  m d e  

Yankton an i ~ p r t a n t  r i v c r  p o r t ,  and i t  wzs t h e  only r a i l r o a d  i n  t h e  

v i c i n i t y  of the  Ponca Reserva t ion  i n  1877. Frcm Yankton ttre v i l l a g e  

of  Niobrara could be  reached by sterner'. 

The cattle i ndus t ry  played e n  impor t an t  p a r t  i n  t h e  i n i t i a l  

s c t t l e m c n t  of the  Panc3 r e s e r v a t i o n  a r e a .  A s  e a r l y  a s  1359 the open 

r anges  of %cbraska had been used t o  g r a z e  c a t t l e ,  and by the 1870's 

cot  tlemen had moved t h e i r  herds  i n t o .  Ho l t  County j u s t  s o u t h  of t h e  

subject tract. The Cook and Tower Ranch h2d bccn e s t a b l i s h e d  i n  1373 

on I h n c  Crc-c .L near k,insocrtit west of  t h e  i'onca Reserva t ion ,  and  t h e  

Tunl,ren Knnch was founded i n  Boy2 County wes t  of  t h e  s u b j e c t  tract i n  
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1877. Even though t h e  c a t t l e  i n d u s t r y  soon moved f u r t h e r  t o  t h e  

n o r t h  and wes t ,  i t  had a l ready  d e ~ c r m i n e d  the e a r l y  economy o f  

k b r a s k a .  

Ths p i o n e e r  s e t ~ l c r ,  who moved i n t o  Kebraska i n  the  1860's and 

1 8 7 0 f s ,  soon a d j u s t e d  his a g r i c u l t u r a l  e f f o r t s  i n  o rde r  t o  complement 

t h e  c a t t l e  I n d u s t r y .  Thus, t h e r e  evolved "feeder  farms" w h e r e i n  t h e  

p r i m  c o n s i d e r a t i o n  was t h e  r a i s i n g  of  food crops f o r  use i n  f a t t e n i n g  

c a t t l e  f o r  marke t .  These feeder  farms r equ i r ed  a c o n b i n a t i o n  of 

p a s t u r e  and c r o p  land .  The l a n d s  i n  n o r t h e a s t e r n  Nebraska, i n c l u d i n g  

t h e  Ponca t s s e r v a t i o n  a r e a ,  were we l l  s u i t e d  f o r  t h i s  c a t t l e  based 

a g r i c u l t u r a l  economy, and we have so  found t h e  h i g h e s t  and b e s t  u se  

of  t h e  s u b j e c t  area. 

Fol lowing t h e  c l o s e  of t h e  C i v i l  War, t h e , U n i t e d  S t a t e s  expe r i enced  

a s h o r t - l i v e d  econorcic boom t h a t  l a s t e d  i n t o  t h e  e a r l y  1 8 7 0 ' s .  The 

l u r e  of  f r e e  l a n d  i n  t h e  west under the 1862 Homestead A c t  (12 Stat. 

392),  t h e  r a p i d  expansion and t h r u s t  of new r a i l r o a d  c o n s t r u c t i o n  t h a t  

w a s  matched with s p e c u l a t i v e  excesses ,  a n d  an unprecedented e x t e n s i o n  

of  bank c r e d i t ,  p r e c i p i t a t e d  a f i n a n c i a l  c r i s i s  by 1873 t h a t  l a s t e d  

th rough  t h e  rest of t h e  decade. The e f f e c t s  of the d e p r e s s i o n  were 

-- . . f e l t  f n  Nebraska and throughout t h e  f r o n t i e r  count ry .  Along w i t h  

economic woes,  t h e  people of  Nebraska were s u b j e c t e d  t o  s e r i o u s  

grasshopper  i n f e s t a t i o n s  i n  1873, 1874, and 1876. Since th is  was a 

p e r i o d  when r e a d y  cash w a s  s c a r c e ,  homestead and pre-emption 

comnutat ions p r a c t i c a l l y  ceased by 1877. A t  t h e  s a m e  t i m e  there was 

a marked d e c l i n e  i n  the  number of o r i g i n a l  homestead entries. 
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D c s p i t e  a p p a r c n t  economic s d v e r s i t y ,  w h i t e  s e t t l e m c n r  i n  

Nebraska by 1877 hcld proceeded t o  t h e  v e r y  boundar ies  of  t h e  Ponca 

I n t i i n n  R c s c r v ~ t i q n .  KhLle t h e  l a n d s  i n  t h e  Ponca t r a c t  w e r e  not for 

s a l e  i n  1 8 7 7 ,  t h e  record shows a f e w  con temporary  p r i v a t e  l a n d  s a l e s  

i n  t h e  i n m e d i a t e  v i c i n i t y .  

An e x a m i n a t i o n  o f  some 2 1  p r i v z t e  l a n d  t r a n s a c t i o n s  taken  o f f  

t h e  deed r e c o r d s  in Halt and Knox C o u n t i e s ,  Nebraska,  f o r  t he  y e a r s  

1576  - 1 8 8 0 ,  shows t h a t  a t o t a l  of 1,785 a c r e s  were s o l d  i n  t h e  p r i c e  

r a n g e  of $ . 9 2  t o  $14.00 p e r  a c r e ,  f o r  a w e i g h t e d  a v e r a g e  o f  $4.02 

p c r  a c r e .  It is  n o t  known whether  any  of t h e  s a l e s  i n v ~ l v e d  improved  

p r o p e r t y ,  b u t  l i k e l y  s o n e  did.  Sone o f  t h e  t r a n s a c t i o n s  i n c l u d e d  Pot 

sales,tracts n e a r  towns,  and s a l e s  o f  o d d l y  shaped p a r c e l s  t h a t  r e -  

f l e c t e d  a unique v a l u e  and were r o c  r c s r e s e n t a t i v e  of t h e  a v e r a g e  

l a n d  p u r c h a s e .  S e v e r t n e l e s s ,  t i i e s c  s a l e s  are r e a s o n a b l y  r s l e v a n t  i n  

l o c a t i o n ,  time and q u a l i t y  to  i n 6 i c a t e  r e t a i l  v a l u c s  f o r  the  l a n d s  o f  . 

t h e  s u h j e c t  a r e a .  >los t  o f  t h e  p r i v a t e  s a l e s  i n v a l v e  bottom l a n d  

t r a c t s  l y i n g  j u s t  s o u t h  of t h e  S i o b r a r a  g i v e r .  

TIE r e c o r d  a l s o  shows d u r i n g  t h i s  sarnc p e r i o d  t h a t  t h e r e  was  

c o n s i d e r a b l e  a c t i v i t y  i n  t h e  s a l e  of r a i l r o a d  l ands .  Getwccn 1550 

a n d  1380 t i 1 3  United S t a t e s  had g r a n t e d  over s i x  m i l l i o n  acres of 
. . 

Xcbrrtska l a n d  t o  t i le r a i l r o a d  i n t e r e s t s .  Sales by t h e  Union P a c i f i c  

Ka i l rox l  hc t i~ccn  1803 and 1880 t o t a l e d  over 1 . 7  m i l l i o n  n e t  a c r e s  

f o r  an a v e r a g e  p r i c e  of $4.46 p e r  a c r e .  D u r i n g  t h e  mid-1870 ' s  

depression t h e  a v e r a g e  p r i c e  p e r  a c r e  f e l l  t o  $3.00. C r e d i t  terms 
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I o f f e r e d  by t h e  Union P a c i f i c  were one-quarter  down with t h e  ba l ance  

i n  t h r e e  e q u a l  annual i n s t a l l m e n t s  a t  6% i n t e r e s t .  The 5% i n t e r e s t  

r a t e  w a s  about one-hslf  t h e  prevzLl ing  !<cbraska l e g a l  r a c e .  S z l e s  

in 1;ebraska by the Eurling;on Rai l road  f o r  t h e  period 1870 - 1880 

t o t a l e d  approximately 1.8 m i l l i o n  n e t  a c r e s  a t  an  average p r i c e  of 

$5 .47  per  acre .  The Bur l ing ton  o f f e r e d  a t e n  year  c r e d i t  plan w i t h  

i n t e r e s t  of 6% o r  10% requ i r ed  o n l y  f o r  t h e  f i r s t  two y e a r s .  

The e x p e r t  testimony o f f e r e d  by t h e  p a r t i e s  i n  t h i s  case shows 

t h a t ,  i n  t h e  absence  of a n  a c t u a l  market f o r  t h e  Ponca r e s e r v a t i o n  

l a n d s  i n  1877,  t h e  r e spec t ive  w i t n e s s e s  d i d  cons ide r  t h e  v a l u e  

f a c t o r s  r e c i t e d  i n  t h i s  opinion.  However, t h e  1877 v a l u e  c o n c l u s i o n s  

o f  t h e  p a r t i e s ,  which by and l a r g e  a r e  based upon t h e  t e s t i m o n y  and 

r e p o r t s  of t h e s e  exper t  w i t n e s s e s ,  r ange  from t h e  d e f e n d a n t ' s  $.40 

per  a c r e  minimum t o  t h e  p l a i n t i f f ' s  $4.02 p e r  a c r e  maximum. W 2  f e e l .  

t h a t  t h e  r e c o r d  more a c c u r a t e l y  r e f l e c t s  a  v a l u e  f i g u r e  somewhere 

between t h e s e  extremes. 

It is  t h e  judgment of t h e  Commission t h a t ,  as of March 16, 1877, 

and c o n s i s t e n t  w i t h  its h i g h e s t  and b e s t  u se ,  t h e  96,000 acre Ponca 

I n d i a n  R e s e r v a t i o n  as a whole was wor th .  $211,200, o r  $2 .20  per a c r e .  

Inasmuch as t h e  defendant ' s  a c q u i s i t i o n  of  t h e  P o n c a t s  r e s e r -  

v a t i o n  l a n d  amounted t o  a  t a k i n g  w i t h i n  t h e  meaning' of the F i f t h  

Amendment o f  t h e  Cons t i tu t ion , .  t h e  p l a i n t i f f  t r i b e  i s  e n t i t l e d  t o  

11 j u s t  compensation." 'Given such  a t a k i n g ,  " j u s t  compensa t ionw 
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i n c l u r l c s  i n t e r e s t  o r  t h e  f a i r  clquivalcnt t h c r e o f  from tltc d a t e  of 

takink;. Sltoshone T t -  ihc  o f  I n t l : . m s  v. t '~:j.tcd S t a t c s ,  2 3 9  U . S .  4 7 6  
3 I------- 

-- - - -. -. - - - - 
- 

(1937) .  I1 I n  t h i s  c a s e ,  " j u s t  compensation, and the mc-asure of 

d e f e n d a n t ' s  lia6ility t o  :he p l s i n t i f f  t r i b z ,  i s  the  1Z77 f a i r  r?nrl . -c t  

v a l u e  of t h e  Ponca I n d i a n  R e s c r v n t i o n ,  l c s s  a n y  monies r c c e i v 2 d  i n  

payment f o r  t he  l a n d ,  p l u s  i n t c ' r e s t  a t  a r e a s o n a b l e  r a t e  f rom t h e  

date of t a k i n g .  U n i t e d  S i a t e q  v. Klnm?th I ~ d i n n s ,  --- 3'34 U . S .  1 1 9  

(1939) .  The  $48,389.46 which t h e  U n i t e d  S t a t e s  expended o n  June  1 4 ,  

1883, t o  p u r c h a s e  t h e  I n d i a n  T e r r i t o r y  l a n d ,  and which 'I. . . r e p r e s e n t s  

a payment on t h e  P o n c a ' s  ' t ak ing  c l a i m '  w i t h i n  t h e  meanin2 o f  t h e  I n d i a n  
4 / - 

Claims Commiission Act.", must be  d e d u c t e d  from t h e  Pcn  - l a i n  as i t  

c x i s t e d  i n  1853 when payment was made. 

I n  computing t h e  p r o p e r  d e d u c t i o n  as a "paynent on t h e  claim", t h e  

par t ies  d i f f e r  as t o  w h e t h e r  a l l  t h e  payment should be  a p p l i e d  a p i n s t  

a d o p t e d  t h e  metfled u t i l i z e d  by t t ; e  C o u r t  o f  Claim i n  a y e r y  s i m i l a r  

s i t u a t i o n ,  t h e  c a s e  of U i s t ~ h  a d  X i i t e  R i v e r  53rt's of Vtc Inc l i ans  v. --- --- 

- U n i t e d  .- S t a t e s ,  139 C t .  C 1 .  1, 152 F. Supp. 9 5 3  (1357)-. Thlls, wc havc 

appf  ied tiie $45,339 - 4 6  paynect i n  a rr.anncr t h a t  would r e d u c e  p r o p o r -  

t i o n a l l y  t ix p r i n c i p a l  and t h e  i n t e r e s t  t h a t  had a c c r w d  a t  57: from 

March 16 ,  1E77 t o  J u n e  14,  1883, a  period of 6 y e a r s ,  2 m o n t h s ,  and 






