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S. Cox, I r a  L. Schne ie r ,  C. M. Wright,  
Samuel P. Goddard, Jr.,  and Wilkinson, 
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David M. Marsha l l ,  w i th  whom was a s s o c i a t e d  
Glen E. Taylor ,  Acting. A s s i s t a n t  Attorney 
General ,  Attorneys f o r  Defendant. 

OPINION OF THE COXXXSSION 

Commissioner Yarborough de l ive red  t h e  opin ion  of t h e  Commission. 

This  c a s e  was t imely f i l e d  a g a i n s t  t h e  United S t a t e s  u n d e r  c l a u s e s  

( 3 ) , . ( 4 )  and  ( 5 ) ,  s e c t i o n  2 of t h e  Ind ian  C l a i m s  Commission Act of  

1946 (60 S t a t .  1049, LOSO). 

The p l a i n t i f f s  h e r e ,  the  Pima and Maricopa I n d i a n s ,  c o n t e n d  they 

h e l d  I n d i a n  t i t l e ,  based on a b o r i g i n a l  u s e  and. occupancy, t o  a l a r g e  

tract  of l and  i n  south-cent ra l  Arizona and t h a t  such u s e  and occupancy  

cont inued u n t i l  t h e  land was subsequent ly  acqu i r ed  by t h e  defendant 

wi thou t  a t r e a t y  o r  compensation given t h e r e f o r .  The p l a i n t i f f s  a l s o  . 

c l a im t h a t  t h e  s u b j e c t  t r a c t  w a s  g ran ted  t o  t h e i r  a n c e s t o r s  i n  f e e  
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by the Spanish Coverninent and the fee  t i t l e  was subsequently recognized 

by the defendant. 

The defendant ,  on the  o the r  hand, denies  the  ex i s t ence  o f  any 

a c t u a l  grant  of  the  subjecr  t r a c t  to  the Pimas and Maricopas and 

f u r t h e r  conrends t h a t  the  a r e a  which the Pimas and Maricopas exc lu -  

s i v e l y  and continuously used and occupied before  and during t h e  mid-19th 

century d id  not  extend beyond the l i m i t s  of t h e  present  G i l a  River  

Indian Reservation.  

Hearings on the  claim were he ld  from J u l y  23 through August 10,  

1962. By agreement of t h e  p a r t i e s  the  i s s u e s  were l imi ted  t o  (1) t h e  

i d c n t i  f i a b i  li ty of the  Pima and Maricopa Indians  and the p l a i n t i f f s  ' 

capac i ty  t o  p r e s e n t  t h i s  claim and (2)  whether the  Pima and Maricopa 

Ind ians  he ld  t i t l e  t o  t h e  claimed area.  The i s s u e  r e l a t i n g  t o  t h e  

d a t e  of  the  a l l e g e d  "taking" of t h e  t r i b a l  lands was reserved f o r  a 

subsequent hea r ing .  

'Rle p l a i n t i f f s  and defendant have placed i n  evidence voluminous 

documents, h i s t o r i c a l  records ,  and the testimpny of  knowledgeable 

e x p e r t s ,  a l l  of which have been of  g r e a t  h e l p  t o  t h e  Conunission i n  

making i t s  de terminat ion.  

The r e c o r d  i s  r e p l e t e  with h i s t o r i c a l  accounts,  Government r e p o r t s ,  

correspondence and o the r  documents h i c h  e s t a b l i s h  t h e  cont inuous  ex- 

i s t e n c e  of the Pimas and m r i c o p a s  i n  t h i s  genera l  a r e a  s i n c e  earliest 

Spanish t i m e s  t o  t h e  present .  T'e evidence a l s o  shows t h a t  the Pimas 

and Mari copas  , although d i s t i n c t  Ind ian  t r i b e s  e thno log ica l ly  , have 

long been c l o s e l y  associa ted  by t h e i r  i n t e r a c t i o n  and in terdependence 
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f o r  s o c i a l ,  economic, and de fens ive  purposes and i n  t h e i r  u s e  and 

occupancy of t h e i r  a n c e s t r a l  l ands .  The Pimz and Marico2a c o x s t i t u t e d  

a s i n g l e  land cwnirg e n t i t y .  

The s u b j c c t  t r a c t  xas under Spanish sove re ign ty  from t h e  16th 

cc'ntury u n t i l  Mexico dec l a red  i t s  independence i n  1821. Mexican c o n t r o l  

l z s t e d  u n t i l  1848 when t h a t  p a r t  of t h e  s u b j e c t  t r a c t  n o r t h  o f  t h e  Gila 

R i v e r  was ceded t o  the  u n i t e d '  S t a t e s  by t h e  Trea ty  o f  Guadalupe Hidalgo.  

The s o u t h e r n  p o r t i o n  of t he  claimed a r e a  t h e n  came under American c o n t r o l  

on December 30 ,  1853, by v i r t u e  of  t h e  Gadsden Purchase. Due t o  t h e  more  

i n t e c s i v e  s e t t l e m e n t  w i t h i n  the  s u b j e c t  t r a c t  by non-Indians a f t e r  1853, 

t h e  United S t a t e s  Government decided t o  e s t a b l i s h  the  Gila R i v e r  I n d i a n  

R e s e r v a t i o n  i n  1859 f o r  t h e  Pimas and Maricopas. Finding t h e  o r i g i n a l  

r e s e r v a t i o n  inadequa te ,  i t  was u l t i m a t e l y  en l a rged  t o  i ts p r e s e n t  

372,000 a c r e s  by seven Executive Orders between 1876 and 1915,  t h e  

g r e a t e s t  s i n g l e  enlargement be ing  on November L5, 1883. 

To s u p p o r t  t h e  con ten t ion  t h a t  t h e  Pimas and Maricopas h a d  ownersh i?  

of t h e  c la imed land  by a Spanish g r a n t ,  t h e  p l a i n t i f f s  p l a c e d  i n  e v i d e n c e  

v a r i o u s  correspondence and r eco rds  which made r e fe rence  t o  such g r a n t .  

One example, t h e  most e x p l i c i t ,  i s  t h e  1859 l e t t e r  from S y l v e s t e r  Mowry, 

I n d i a n  Agcnt , t o  t he  Cornmissioner of I n d i a n  A f f a i r s ,  i n  which  Agent 

Mowry a d v i s e d  t h a t  in format ion  which he had obta ined  i n d i c a t e d  t h a t  t h e  

Pimas and Maricopas were e n t i t l e d  t o  f i f t y  Leagues of l and  (See F i n d i n g  

o f  F a c t  No. 3 ) .  

While t h e r e  were o t h e r  r e f e rences  t o  t h e  Pima-Maricopa c l a i m  of  

a c t u a l  t i t l e  t o  l and ,  t he re  a r e  no p a r t i c u l a r s  concerning t h e  a l l e g e d  
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g ran t .  No document has been placed i n  evidence desc r ib ing  t h e  bounds 

of any such grant .  Furthermore, t h e r e  was never any  e f f o r t  Sy t h e  

Pimas and Yiricopas t o  formal ize  such granc before t h e  Court of 

P r i v a t e  Land Claims o r  t h e  Congress of t h e  United S t a t e s .  We do 

not  f e e l  t h a t  t h e  t e x t  o f  the  l e t t e r  above and the  o t h e r  b r i e f  

l ands  .. 

Since t h e r e  is no ground t o  suppor t  p l a i n t i f f s '  c laim of 'i-ecog- - . . , 
nized t i t l e ,  w e  s h a l l  now consider  the  a b o r i g i n a l  t i t l e  claim. - 

Aborig inal  Ind ian  t i t l e  i s  based on  exc lus ive  and continuous use 

and occupancy of land,  i n  Indian fzshion,  from time immemorial o r  f o r  . 

a long 3 e r i o d  o f  t i m e .  I n  determining t h e  geographic l i m i t s  of t h e  

a r e a  which was exc lus ive ly  used and occupied by the  Pimas and Maricopas, 

t h e  Commission has  c a r e f u l l y  considered t h e  nature  and s o u r c e s  of t h e  _ 
evidence  and h a s  weighed i t  accordingly.  

The p r i n c i p a l  exper t  wi tness  f o r  the  p l a i n t i f f s ,  D r .  P a u l  H. E z e l l ,  

t e s t i f i e d  b e f o r e  t h e  Commission a t  length .  Based on h i s  examinat ion  of 

v i r t u a l l y  a l l  t h e  a v a i l a b l e  m a t e r i a l  concerning the  Ind ians  i n  t h e  a rea ,  

D r .  ~ z c l l  d e s c r i b e d  a t r a c t  which he  considered h'ad been exc lus ive ly .used  

and occupied b y  the  Pima and Maricopa Indians .  We are i n  s u b s t a n t i a l  

agreement w i t h  D r .  E z e l l ' s  conclusions.  
" . ,.I. 

Another of p l a i n t i f f s '  e x p e r t s ,  D r .  Alfonso O r t i z ,  t e s t i f i e d  t h a t  the 

Pimas and Maricopas used and occupied some a d d i t i o n a l  l a n d s  beyond t h o s e  

a s c r i b e d  t o  them by D r .  Eze l l .  D r .  O r t i z '  exper t  opinion was 1 r g e l y  based  
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cn " e t h n o ~ r a p h i c  r e f c r c x s s , "  i . c . ,  i z f c . r x t i o n  gatbercd f rom i n t e r -  

h t s r ~ r i e s ,  and i nc idcn t s  LIE t h e i r  trikzs as t a l 3  t o  then  by t h e i r  

a > c t . s t x s .  ' i%e defendznt 1 : ~ s  strencoasly cbjccted t o  b. O r t i z '  t e s t i -  

m o q ,  arguing i t  i s  based cn se l f - sc rv ing  u t t e rances  made by i n f o m a n t s  

t:So h a ~ c  a vested i n t e r e s t  i n  the f r u i t s  of  t h i s  l i t i g a t i o n .  

I n  Pupblo d c  Zia, et n l .  v. ---' U:itcr! S t a t e s  165 C t .  C1. 551 (19641,  

t!ie Court s t a t e d .  t h a t  t h e  c r a l  testimcny o f  Indians who were descendants  

@f t'lc r?.mhers of t h e  t r i i ; t  xho had a c t u a l  knsrl:?ge of t h e  ex:ent of 

use ar'd occupancy of t h e  land c la inc3 ,  which kncwlec'ge had been passed 

d3vn by word of mouth, was e n t i t l e d  t o  s m e  wci$t ~ a r t i c u l a r l y  when 

cor robora t sd  by documents c r  o t h e r  evidence. The C d s s i o n  i s  aware 

cf t h e  ir :hercnt  wrlkncsses of t e s t i m n y  based on "etllnogra2hic r e f e r e n c e s  ," 

bu t  i t  is also obvious t h a t  we must consid2r an unusually broad spectrum o f  

cviG-nee in o t d z r  t o  a s c e r t s i n  and dcsc r i t z  a s i t u a t i o n  which e x i s t e d  ever 

lC3 y c s r s  aZ3. 

= 
'ihe defendant  srzued t h a t  because the Picas  2nd M x i c o p a s  were p r i -  

m z r i  l;r . zedentary  f smm s with an a g r i c u l  t u r d  l y  based ecanmy , t h e  z r e a  

qr ' . l id l  they e x c l u s i v e l y  us& was much smzller  than would have been  n e c e s s a r y  

f?r Inriizns who t r t rc  b a s i c a l l y  .huntel-s an3 ga the re r s .  The defendan t  h a s  

c m t c x i c d  tha: ac j  hua t ing ,  f i s h i n g ,  ~ z t h c r i n g  o r  grazing o u t s i d e  the  

bourc'z of  the present rescrv,- t ion wocld have been unnecessary o r  so i n f r e -  

~ u c n t  and s p o r a d i c  t h a t  a clain of I r d i a n  t i t l e  could. n o t  b e  based on s u c h  

usc. Defccdant ' s  e x p e r t ,  D r .  Allen fisckcn5erg, prepared a r e p o r t  and 

t e s t i f i e d  t h a t  the Pima-Maricopa a c t u a l ,  exclus ive  and con t inuous  



24 Lnd. C1. Corn. 301 306 

occupancy and use did not c:tcnd t o  land beyond the  l i m i t s  o f  t h e  

prcscnt  372,000 a c r e  Gila River Indian Reservation.  However, we  

have found the  defendant t o  be too r e s t r i c t i v e  i n  de f in ing  s h e  l i m i t s  

of the  area  which the  Pima and Naricopa exclus ively  used and occupied. 

*lhe p l a i n t i f f s  have presented convincing evidence t h a t  a g r e a t e r  a rea  

than t h e  p resen t  r e se rva t ion  was exc lus ive ly  used and occupied by the  

Pimas and Yiaricopas before and dur ing t h e  mid-19th century. 

About h a l f  of t h e  Pima-Maricopa subsis tence  was s a t i s f i e d  by 

a g r i c u l t u r a l  endeavors i n  average years.  I n  the  l z t e  18 th  c e n t u r y  the  

primary Maricopa f i e l d s  were along the  G i l a  River from G i l a  Bend t o  

t h e  Buckeye H i l l s  and those of t h e  Pimas were j u s t  above t h e  G i l a  and 

S a l t  River confluence. I n  the  f i r s t  q u a r t e r  of t h e  19th c e n t u r y  most 

of t h e  Maricopa i r r i g a t e d  f i e l d s  were r e l o c a t e d  f u r t h e r  eas tward  SO 

t h a t  by the  mid-19th century the  Pimas and Maricopas were c a r r y i n g  on 

t h e i r  farming a c t i v i t i e s  s i d e  by s i d e  from t h e  Gi la-Sal t  conf luence  

t o  . the  v i c i n i t y  of Sacaton. A t  t h e  c r i t i c a l  da tes  i n  t h i s  case, then, 

most o f  the  c u l t i v a t e d  f i e l d s  were located  wi th in  t h e  p r e s e n t  reser- 

va t ion .  However, t h e  hunting,  f i s h i n g  and ga the r ing  a c t i v i t i e s  of  

t h e  Pimas and Maricopas, which s a t i s f i e d  t h e  o the r  h a l f  of their sub- 

s i s t e n c e  requirements ,  were o f t e n  c a r r i e d  o u t  f a r  ou t s ide  t h e  p r e s e n t  

r e s e r v a t i o n  area. 

Ga ther ing ,  hunting,  and f i s h i n g  were t r a d i t i o n a l l y  i m p o r t a n t  and 

necessary a s p e c t s  of t h e  Pima+Iaricopa wzy of l i f e .  Re l i ance  on these  

a c t i v i t i e s  w a s  even more i n t e n s e  when t h e r e  was a crop f a i l u r e  due  t o  

drought or f l o o d i n g ,  In t h i s  p a r t  of t h e  country,  where  t h e  arid 
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BS set out i3 t h e  F i n d i r . 2 ~  of fact  h e r e w i t h .  

C e r t a i n  previous d e c i s i m s  .involvir.g the aboriginal t i t l e  c l a i m  

@f c c i ~ h b o r i n ~  I n d i a n  t r i 5 e s  have bcc3 a r z u e d  by both p a r t i e s  t o  

15 Ind. C 1 .  CCIIXT. 193 (1365), we found t h e  s o u t h e r n  border  of P a v a ~ a i  

tri5al Lands :o be g e n e r a l l y  alonz t h e  n o r n t 2 i n s  north of  t h e  Gila 

Velley. W e  a l s o  found t h a t  south cf t h i s  l i n e  w2s a ''no rm's l and"  

which vzs not u s e 3  exclusively by e i t h e r  t 5 e  Yava~ais o r  the  Pinas 

C. and  ?!X~CCI?SS. Ane evidence i n  t h e  p r e s z n t  case i s  c o n s i s t e q t  w i t h  

our  Y?vn?f i  f i n 3 i n g  tha: t k c r e  wz:: a 5 u f f c r  zone between t h e s e  h o s t i l e  

PIsricopas would so-eticzs F.ux an2 g-ltF.3r far  i n t o  Yavapai t e r r i t o r y ,  

f a i lu re  t o  show e:clysivz~lcss of use ,  hovever, d e f e a t s  the c l a i m  cf 

a 5 g r i g i n a l  t i t l e  t o  that area .  

Thz w z s t e r n  l i m i t  cf Tim-?kric:)pa t r iSs l  l a n d s  as c la imed by t h e  

plnintTFfs i s  wf.crc the ~!~I.:IuX ?.!au.lt;.ins intersect w i t h  the Gila R i v e r .  

Rcr.:rv.?tirn, Cn.!ifqr7ia V .  I !n- i ,~ed St::tcs, 8 Ind.  C1. Cornm. 111, 145 ---------- - 
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(1959) t h a t  "[ t] he  tlslchedoma and Maricopa I n d i a ~ s  occupied the GiLa 

River area  i n  t h e  Nohawk Mountains." The p l a i n ~ i f f s  a l s o  r e l y  on the  

r e p o r t s  of Anza, 1 i a z ,  and Font who found Maricopas below P a i n t e d  Rock 

t o  the Mohawk t-iouritains i n  t h e  1750's and 1770's.  The p r e s e n t  r e c o r d  

shows, however, t h a t  Maricopa use  and occupancy of the a r e a  a l o n g  t h e  

G i l a  River below the Pa in t ed  Rock Mountains had ceased w e l l  b e f o r e  

1800. Even i n  the  1770's there were only s i g n s  o f  former c u l t i v a t i o n  

below Gi la  Bend. We f e e l  tha t  t h e  r e q u i s i t e s  f o r  e s t a b l i s h i n g  I n d i a n  

t i t l e  by t h e  p l a i n t i f f s  have been s a t i s f i e d  westward to t h e  G i L a  Bend 

Mountains and t h e  Pzinted Rock Mountains. We cannot, however, f i n d  

probat ive  s u p p o r t  f o r  p l a i n t i f f s '  content ion t h a t  t h e  G i L a  R i v e r  a r e a  

below the  P a i n t e d  Rock Mountains was used by t h e  Maricopas after 1800. 
. 

The defendant  contended t h a t  the h o s t i l i t i e s  of the Yumas, ~ a v a ~ a i s  

and Apaches were  an important f a c t o r  which l imi ted  the area o f  p o s s i b l e  

exclus ive  u s e  and occupancy by t h e  Pimas and Matticopas. The possi- 

b i l i t y  of a t t a c k  by a h o s t i l e  t r i b e  on a Pima o r  Maricopa who might  

venture  more t h a n  a few miles from h i s  v i l l age ,  i n  de fendan t ' s  v iew,  

s i g n i f i c a n t l y  c o n s t r i c t e d  the t e r r i t o r y  the Pimas and Maricopas could 

have held by Ind ian  title. We cannot a g r e e  with t h i s  c o n t e n t i o n .  The 

p o s s i b i l i t y  o f  a t t a c k  by h o s t i l e  t r i b e s  was an important f a c t o r  f o r  

the  Pimas and Maricopas i n  loca t ing  t h e i r  v i l l a g e s  and r e q u i r e d  t h a t  

hunt ing,  fishing, and gather ing be done i n  groups a s  opposed t o  i n d i -  

v idua l ly .  Tine a t t a c k s  on the Pimas and Maricopas. were n o t ,  however, 

f o r  the  p u r p o s e  of  making conquests or  acqu i r ing  t h e i r  l a n d -  The 

i n a b i l i t y  of  a t r i b e  t o  keep r a i d e r s  o u t  of  i t s  t e r r i t o r y  docs n o t  
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a f f e c t  t h e  exc lus iveness  of occupancy and does no: t e n i n a t e  I n d i i n  

C ,a the sou th  of.the P L x s  and E'triccpu were t h e  P a p ~ p o s ,  a 

? a ~ a ~ c s  would give  l a b o r  duricg h a r v e s t  t i n e  i n  exchange f o r  

a s h z r e  of t h e  c rops  r e a p e d .  Papago use  of Pima-Y3ricopa l a n d  was 

pe rmis s ive  and did,..not d e f e a t  the  e x c l u s i v e  occupawy r e q u i r e m e n t  i n  

13 In3. C1. Corn. 394 (1968) we stated i n  Fir.ii;lg of Pzct N7. 1 7  zt  

9 I fA]ppa rcn t ly  both Paps33 and Pinla r ecoga ized  a  bcundary 
bctveen t h e i r  l ands  ruricing f r o m  Table Toy? !:omrain t o  
P.ed Rock." 

The record o f  t h e  i n s t a n t  case s u p p o r t s  this f i n d i n g  and we h e r e b y  

r ea f f i r n  this coninon border .  

Sasec! on t h e  r e c o r d  as a whole t h e  Coxxsission has made the F ind ings  

of F a c t  h e r e w i t h  2nd has  concluded t h a t  th2 P i c a  and Haricopa In6ians 

h2d a S o r i g i c a 1  t i t l e  t o  t h e  l ands  d e s c r i b e d  i n  F i n d i ~ g  of  Fact So.  23.  

A s  t he  p a r t i e s  d i d  n o t  s u b a i t  ev idence  r e l a t i n g  t o  t h e  d a t e  of 

e x t i n g u i s h n c n t  of a b o r i g i n a l  t i t l e  t h e  c a s e  will now proceed to a 

C e t c m i ~ a t i o n  of t h a t  i s s u e ,  and t h e  d e t e r r i m t i o n  of a c r e a g e  t o  be 

excluded, if any ,  from t h e  a r e a  t o  be va lued .  
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We concur : 
n 

L%L 3. LLd-2- 
(  oh= T. Vance, Commissioner 

~ a r g a r e t  8 pierce, Cominissioner 




