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OF'INION OF THE COPEfISSION 

Vance de l ive red  t h e  o p i n i o n  of t h e  Commission. 

T h i s  is  a c la im brought under c l auses  3 and 5 of  S e c t i o n  2 of t h e  

Ind ian  Claims Commission ~ c t  (60 Sta t .  1049,  1050) w i t h  r e g a r d  t o  l ands  

cost  o f  the X i s s o u r i  E v e r  i n  South Dakota, which l ands  conform,  w i t h  
1/ 

s l i g h t  m o d i f i c a t i o n ,  t o  Royce Area 410. The Yankton Sioux Tribe, 

1/ I n  Y a n k t o n  Sioux Tribe v. United S t a t e s ,  22 Ind .  C 1 .  Comm. 344 - 
(1969) ,  t h e  Commission decided t h a t  tlte boundary of the  l a n d s  ceded 
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p l a i n t i f f ,  hai claimed t h a t  by the  T r e a t y  of A p r i l  19 ,  1358, 11 S t s t .  

7 4 2 ,  2 Kapp. 776,  i t  r ece ived  recognized t i t l e  t o  tlie l a n d s  d e s c r i b e d  

i n  A r t i c l e  2 of t h a t  T rza ry .  A l re rnz ; ive ly ,  p1a in t ; f f f  h a s  c l a i n e d  that 

it  he ld  these lands j y  a b o r i g i n a l  I n d i a n  r i r l e .  I n t e r v e n o r s  have 

claimed t l la t  they own an undivided i n t e r e s t  i n  t h e  Lands d o s c r l b e d  i n  

A r t i c l e  2 of the Trea ty .  On December 17 ,  1969, t h i s  C o m i s s i o n  de- 

c ided  t h a t  t h e  p l a i n t i f f  d id  n o t  have recognized t i t l e  t o  the s u b j e c t  

l a n d s ,  and g ran ted  i n t e r v e n o r s  leave t o  i n t e r v e n e  to z s s e r t  t h e i r  c l a i m  

t o  the  s u b j e c t  lands .  Yankton Sioux T r i b e  of Indians  v .  U n i t e d  S t a t e s ,  

22 Ind .  C1. Comm. 3 4 4 ( 1 9 6 9 ) .  For the  reasons  in6 ica t ed  b e l o w ,  w e  now 

d e c i d e  t h a t  p l a i n t i f f  had a S o r i g i n a l  I n d i a n  t i t l e  :o t h e  l a n d s  d e s c r i b e d  

i n  ou r  F ind ing  li, 2nd t h a t  i n t e r v e n o r s  had no i n t e r e s t  i n  t h o s e  l a n d s  

o r  any o t h e r  lands  claimed by t h e  p l a i n t i f f  i n  i t s  amended p e t i t i o n .  

TO e s t a b l i s h  a b o r i g i n a l  Ind ian  t i t l e .  t o  a n  a rea ,  a t r iba l  c l a i m a n t  

musf prove e x c l u s i v e  u s e  and occupancy of t h e  land  " fo r  a l o n g  time" 

preceding the  d a t e  t h e  land  w a s  ceded t o  t he  United S t a t e s .  W e  have 

examined t h e  evidence r e l a t i n g  t o  Yankton u s e  and occupancy o f  t h e  

s u b j i c t  l a n d s  i n  our  f i n d i n g s  of f a c t .  The j o u r n a l s ,  r e p o r t s  and maps ' 

o f  Lewis and Clark  i n d i c a t e  t h a t  by 1505 t h e  Yanktons used  and occup ied  

t h e  e a s t e r n  p o r t i o n  of t he  s u b j e c t  l a n d s  and were moving c o n t i n u a l l y  

westward. The o f f i c i a l  r e p o r t  of t h e  ~ t k i n s o n - 0 '  Fa l lon  e x p e d i t i o n  

by t h e  Yanktons  i n  t h e  T rea ty  of April 19 ,  1858, should f o l l o w  the  
n o r t h  branch of Eas t  I .fedicine Knoll Creek,  r a t h e r  than t h e  s o u t h  b r a n c h  
as mapped by Royce. I n  t h i s  op in ion  t!le e n t i r e  cess ion  as de te rmined  
by the  Commission w i l l  be r e f e r r e d  t o  a s  Royce Area 410. 
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shows t h a t  t h e  Yanktons hunted over  the e n t i r e  s u b j e c t  l a n d s  s o u t h  and 

e a s t  of the  Big Bend of  t h e  Missouri  no l a t e r  than  1825, and t h a t  t h e  

Teton Bands had ceased use of the s u b j e c t  lands  by t h a t  d a t e .  Accounts 

by t r a d e r s ,  Indian agen t s ,  army o f f i c e r s ,  and o t h e r  t r a v e l e r s  t o  t h e  

a r e a  i n d i c a t e  t h a t  Yankton use  and occupancy of t h i s  a r ea ,  w i t h  one  

except ion  to  be d iscussed  below, cont inued  u n t i l  t h e  Yanktons moved 

on to  t h e  r e s e r v a t i o n  c r e a t e d  f o r  them by t h e  h-eaty of  A p r i l  1 9 ,  1858. 

The Commission hzs  been unable to  f i n d  Yankton t i t l e  t o  segments  

of land  loca t ed  i n  t h e  northwestern and n o r t h e a s t e r n  c o r n e r s  of  Royce 

Area 410. The former i s  excluded from t h e  t i t l e  a r e a  because  p l a i n t i f f  

h a s  f a i l e d  t o  produce any evidence which e s t a b l i s h e s  Yankton occupancy 
2/ - 

of land above t h e  Big Bend of  the Missour i  p r i o r  t o  1853. T h i s ,  o f  

cou r se ,  was t o o  l a t e  f o r  Yankton t i t l e  t o  r i p e n  p r i o r  to  t h e  c e s s i o n  

d a t e  i n  February 1859. 'i'he l a t t e r  i s  excluded because Yankton u s e  o f  t h e  

a r e a  was not  e x c l u s i v e .  I n  Finding 11 we have found t h a t  t h e  F i v e  

2/  The e a r l i e s t  i n d i c a t i o n  t h a t  t h e  Yanktons ranged above t h e  Big Bend o f  t h e  
n i s s o u r i  was t h e  1853 annual r e p o r t  o f  Ind ian  agent  Alfred Vaughn. Vaughn 
r e p o r t e d  t h a t  t h e  t e r r i t o r y  of t h e  Yanktons extended t o  F o r t  P i e r r e .  

The only o t h e r  evidence presented  by p l a i n t i f f  t o  e s t a b l i s h  i t s  t i t l e  t o  
t h i s  a r e a  i s  set o u t  i n  i t s  Proposed Finding  No. 9. This  was  ev idence  g a t h e r e d  
by p l a i n t i f f ' s  e x p e r t s  D r .  James H. Howard and Miss E l l a  D c l o r i a  from Yankton 
informants  and i s  based on t r i b a l  t r a d i t i o n s .  These w i t n e s s e s  compared t h e  
in fo rma t ion  t h e y  gathe red wi th  s i m i l a r  i n £  onna t ion  no  red by e x p l o r e r  Joseph  
N i c o l l e t .  T h i s  evidence i s  i n s u f f i c i e n t  t o  e s t a b l i s h  Yankton t i t l e  to  t h e  area. 
I n t e r p r e t i n g  th i s  evidence i n  a l i g h t  most f avo rab le  t o  p l a i n t i f f ,  i t  i n d i c a t e s  
o n l y  t h a t  a t  some unascer ta ined  t i m e  t h e  Yanktons may have u s e d  t h e  a r e a s  
i n d i c a t e d .  T h i s  f a l l s  s h o r t  of t h e  exc lus ive  u s e  and occupancy f o r  a l o n g  t i m e ,  
n e c e s s a r y  to  e s t a b l i s h i n g  a b o r i g i n a l  ti Ele. 

For example, on page 181 of t h e  t r a n s c r i p t  o f  t h e  h e a r i n g s  i n  t h i s  c l a i m ,  
D r .  Howard t e s t i f i e d  t h a t  a small s t ream e a s t  o f  P i e r r e ,  S o u t h  Dakota,  was 
c a l l e d  "Wozhapi Owaste" by t h e  informants ,  and i s  on some maps l a b e l e d  "Plush 
Creek". According t o  D r .  Howard, t h e  Yankton name "Wozhapi Owastc" r e f e r s  
t o  t h e  f a c t  that t h e  water  from t h e  c reek  was e s p e c i a l l y  s u i t e d  t o  making a t y p e  
of  b e r r y  pudding o r  mush. D r .  Howard's tes t imony does n o t  i n d i c a t e  t h a t  t h e  
Yankton used this Mush Creek p r i o r  t o  t h e  d a t e  of  ce s s ion ,  o r  t h a t  they u s e d  
i t  f o r  a long time, o r  t h a t  they used  i t  t o  the  exc lus ion  o f  o t h e r  Ind ians .  
Another example i s  on pages 183 and 184 of  t h e  t r a n s c r i p t .  D r .  Howard t e s t i f i e d  
t h a t  the  p r e s e n t  Chapel le  Creek w a s  known i n  the Dakota l a n g u a g e  as "Owawicasecn" 
which means that  it was a p l ace  r i c h  i n  meat. D r .  Howard s t a t e d  t h a t  t h e  name 
d e r i v e d  from t h e  f a c t  t h a t  t he  Yankzons had conducted 3 s u c c e s s f u l  hunt  i n  t h e  
a r e a .  Again, Dr. Howard's testimony docs n o t  e s t a b l i s h  t h a t  t h e  Ynnktons u s e d  
t h i s  a r e a  to the  exclus ion  of o t h e r  t r i b e s  f o r  a long t i m e  p r i o r  to the  c e s s i o n .  


















