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OPINION OF ‘r1E COMMISSION

Blue, Commlis:zioncr, delivered the opinfon of the Conmmission.

s e . 1

he Commission has proviously detoermined that the Delawarce
and Piankeshaw Tribes held recognized title to an arca of 2,007,000
acres of land in the southwestern part of Iadiana, which arca has

been desipnated as Area 49 by Charles €. Royce on his Indlana Map

1/ 1Y ind. Lo Comm. 107 (1968)
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in the 18th Annual Report of the Bureau of American Ethnology (Part II).
The lands will hereinafter be referred to as Royce Area 49. Each of
the tribes held an undivided 1/2 interest in the area. By separate
1/ 2/

treaties the Delaware Tribe and the Piankeshaw Tribe ceded their
respective interests to the United States. Both treaties were ratified
on January 21, 1805.

This case is now before the Commission for determination of the
fair market value of Royce Area 49 as of January 21, 1865, the amoﬁnt
of the consideration provided for the lands, and whether that con-
sideration was unconscionable within the meaning of clause 3, section
2 of the Indian Claims Commission Act (60 Stat. 1049, 1050).

The hearing before the Commission on the question of the f;?r
market value of Royce Area 49 was held on November 18-19, 1969.

The consideration for the cessions was nominal, the Piankeshaw
Tribe's amounting to $2,700.00 and the Delaware Tribe's amounting to
$5,700.00.

There is no evidence 0f comparable sales upon which to base a
determination of market value. In order to determine the value of the lands
in the absence of an "actual" market, we must look to various factors which a

‘ hypothetical, willing buyer and seller would consider in arriving at a fair

price for Royce Area 49. Such factors would include the natural resources

1/ The Delaware cession was by Treaty of August 18, 1804 (7 Stat. 81).

2/ The Piankeshaw cession was by Treaty of August 27, 1804 (7 Stat. 83).

3/ The Report of the Commissioner on his preliminary determination of
value was issued on December 2, 19689.
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of the land, includingiits climate, topography,‘veget&tibn; and;l_the.,_;'.“-

highest and best uge to wixich the land could be plééed.' Otl\m‘er‘co'z-x--‘ P ..

siderations include population movement, markets, and transportatiom.,

Otoc and Mfssouria Tribe of Indians v. United States,131 Ct. Cl. 593,

131 F. Supp. 265 (1955), cert. denied 350 U. S. 848 (1955). We have
sct forth In our finc.ltngs those verious elements which would have
affected the fair maykct value of Royce Area 49.

We have also considered the reports of the expert witnesses and
theic conclusions on value. The plaintiffs presented the reports of
their expert witnesses, Dr. John S. Long and Dr. Roger K. Chisholm.
Dr. Long prepared a study of the soil, climate and geographic con-
dition af Royeo Are;z 49, pointing ocut the suilabilily to agriculture
of the varfous types of soils., Dr. ChiAsholm, in arriving at his
estimate of the fair market value of Royce Area 49, considered the
gencral cconomle condltions prevalent at the time of valuation, studied
comnents concerning the specific land area to be valued and evaluated
the data. Dr, Chisholm concluded that the fair market wvalue of Royce
Art‘a 49 as of the date of valuation was between $4,315,050,00 and
$4,515,750.00, or roughly betwecen $2.15 and $2.25-per acre, ‘.'I'he Com~
mission believes this appraisal is too high, ﬁaving becen supported by
Qales of developed land or land sold under special circumstances.

Mr. Richard B. Hall was the defendant's expert witness, and he
prepared a lengthy appraisal report surveying the economic cox;xditions
througl&out the United States, availabl.e sales data, and reviewed liter-

ature respecting the area to be appraised. Mr. Hall concluded that the



24 Ind. Cl. Comm. 179 182

fair market value of Royce Area 49 at the date of valuation was
$1,003,500.00, or roughly $0.50 per acre. The Commission does not agree
with Mr. Hall's conclusion concerning value. Mr. Hall has supported his
conclusion with evidence of sales of land in Kentucky and Ohio, which
were some distance from the subject land, and were affected by specizl
circumstances pertaining to those particular areas.

Royce Area 49 is situated along the Ohio and Wabash Rivers. The
accessibility to the area by means of river and overland trails and
its»close proximity to marketing centers would have created a large demand.
The rivers served a dual purpose. Settlers could travel to the area

Iy

shipping goods and supplies, and after planting and harvesting crops
‘transport their produce to shipping points along the rivers., The sub
tract was close to Vincennes which had béen settled by the French at least
100 years before the valuation date. The proximity of an established
white community further enhanced the value of Royce Area 49.

The highest and best use of the land was for agricultural purposes.
However, minerals, including salt, coal, limestone, copper, clay, silver
and iron, were located in the subject area, and they were useful to
settlers. Timber was found in abundance in Royce Area 49, and it could
be used to build cabin; and fence the land. Timber was also used to build
rafts to float agricultural products to markets for sale.

The price of public land in the Northwest Territory was estab-
lished by the United States government pursuant to staéute. Between
1800 and 1820 the minimum price was $2.00 per acre payable in four
yearly installments. Cash sale$ were discounted, and a cash buyer

had to pay $1.64 per acre. After 1820, public pressure secured a
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reduction fn pric:v to $1.2% per acre payable in cash, The federal -

poveriment s minimum price tended to establish the-price for which’

undeveloped land was sold.

.
»

-

In discussing factors which the Commission should consider in

valuing Indian land, the Court of Claims stated in The Miami Tribe

of Okialoma v. United States, 146 Ct. Cl, 421, 451-452, 175 F. Supp.

920,

943-944 (1959):

ta the Instant case, as in most casces involving Indian
fands, there was no actual free open market in the precise
area ceded to the United States tn 1818, because the Indians
had been unable, prior to the cesston, to sell their land
to mayone but the Unfted States, and the United States bought
the whole tract in 1818, As a resalt of the Trade and Inter-
course Acls, | Stat. 137, 138, and L Stat. 329, 330, and
under the provisions of the Treaty of Greenville of 1795,
7T Stat. 49, the tndian tribes of the Northwest Territory
could only scettl thelr land to the Unfted States or with the
approval of the United States. Prior to 1818 the Miami
Indians had crequested the right to sell their lands directly
to scettlers, but the United States had refused to grant them
such permission (finding 29).

In the case of the New York Indians v, United States,
supra, Lhere was no opea market for the land in question,
nor was there evidence upon which a fair market value could
be estimated.  Accordingly, the Supreme Court direected that
judgment be cutered for the net amount actually received by
the Government when it sold the lands at the statutory minimum
price, plus an amoant which the lands disposed of other than
by sale would have brought had they been sold as public lands
for the Covermment's statutory mioimune price. In the instant
IMiami] case the Commizsion did not cven allow a recovery on
the basis of the minfmun statutory price for public land at
the time of the cession, which was $2.00 an acre, nor on the
basis of the reduced mintmam statutory price of $1.25 per acre
which was established two years after the cession, although the
Commission found that nearly all of the land ceded in 1818 was
sold by the Coverament alter (ts acquisition lor at least
$1.25 per acre.  In the New York Indl:ans case, the Supreme
Court did not permlt the Indians to be penalized becausce
the Covermment had not chosen to sell most of the lands
Tnvolved o that case, and :xccunllngly, the Indians were
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allowed to recover the amount for which the lands could
have been but, for political reasons, were not, sold as
public lands.

Had the Commission in this case been faced with
the New York Indians situation of no evidence of market’

- value, the Commission would have been justified in con-
sidering the statutory minimum price in effect in 1818,
i.e., $2.00 per acre, particularly where there was ample
evidence that public lands in the vicinity which weré
neither as desirable nor as accessible were sold for prices
equalling and exceeding the previous minimum statutory
price of $2.00 an acre. However, in this case there is
evidence, and there are primary findings reflecting such
evidence, upon which to base a finding of the fair market
value of the lands in question, and it was unnecessary
for the Commission to rely solely upon the statutory
minimum price for public land.

On the basis of all the evidence received in this‘case, the
record as a whole, and the factors listed previously, the Indian
Claims Commission concludes that the fair markgt value of Royce Area
49 as of January 21, 1805, was $3,010,500.00, or $1.50 per acre.

Defendant argues that consistency requires the Commission to
valuc.Royce Area 49 in accordance with lower valuations which have
becen cstablished for other Indiana land. As was stated in The Peoria

Tribe of Indians of Oklahoma v. The United States, 22 Ind. Cl. Comm.

186, 194 (1969), consistency does not require this Commission to

detail "the distinctive characteristics of the land involved in this
casc vis-a-vis those in ... any other case."” The valuation of each
tand area is unique, and the Commission is chérged with the respon-
sibilify of determining the fair magket value of eaéh parcel of land
as of the date of taking based on the record in the case. It is not

material that the valuation may bc more -or less than the valuation

determination in another case involving a different parcel of land.
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The Commission concludes that considcéat{dé ofﬂ$5,700.00 and
-$2,700.00 for-tho cessions of lands having a fair market value of
$3,010,500.00 was unconscionable under clause 3,'scctior1 2 of the
Podian Claims Commlssion Act . Fach of the plaintif{fs is ecntitled
to recover $1,505,250.00, tess the consideration which cach respec-

Uively reecived and less any allowable gratuitous of fsets,

Brantley Blue, C

nissioner

CConcurring:
I, Cxa{r;un

: \Y)
,/; D . l}nﬂ_‘._-&_—
w . Vance, Commissioner

Rithard W. Yarboro

"Marparcet Iy Picerce, Commissioner





