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OPINION OF TIIK COMMISSION 

C o n u n i s s i o ~ ~ c \ r  Ynrborough d e l i v e r e d  t h e  Opinion of t h e  Commission. 

h tllt? p r i o r  dec ie lonv  of August 26, 1963  (12 Ind. C1. Corn. 

found thnt tire Jicari .1 la' Apache T r i b c  h e l d  Ind ian  t i t l e  t o  9,218,532.77 
I/ - 

acres  of l a n d  in n o r t h c n s t c r n  New Mexico and southern  Colorado. 

'She Commt~s ion  a l so  found t h a t  on August 20, 1883 t h e  United 

1/  !:or 3 d c t n i l e d  d c s c r f p t i o i l  of thc I t rcn,  see Find ing  60. The a c r e a g e  - 
Ir n e t ,  i ~ f t & r  c r c l ~ ~ i o t l  of  a number o f  Sptlnish-Mexican land grants 
w i t h  1.n t l ~ c  area's  perLmctcr. 
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s u l ) j c * c t  LanJ wl t i tout  pnymcnt o f  ally c o m p e n s a t i o n  when t h e  U n i t e d  

SLi i tc 's n l i l i t a r y  rcnlovcd t h e  J l c - n r i l l a  Apache 'Tribe t o  F o r t  S t a n t o n ,  

Nt ,w  Mexico. A s  ;I resljl t plaintiffs a r e  e n t i t l e d  t o  c o m p e n s a t i o n  

under  S e c t i o n  3 ( 4 )  o f  t i l e  Ifidton C1,lLn:s ComnlissLon ACC (60 S t a t .  1 0 4 9 ) .  

'l'i~c l l e n r l n g  be fo re  t l l c  Conmitieion t o  d e t c r m f n e  the f a i r  m a r k e t  

v i ~ l t l t *  of t l ~ c *  s i l b j c c t  t r a c t  was i ~ c l d  i n  A lhuquc rque ,  New Mexico o n  
2 / - 

Mny 1 4 ,  15 and 16, 1969. 

'I'hc* t r a c t  c o n s  i s  ts m o s t l y  o f  semi-ar  i d  g r a s s l a n d s  o f  t h e  High 

i ' i a i n s ,  w i  t l l  some timbered mounta ins .  The p a r t i e s  3re i n  a ' g reemen t  

Litat the h i g l w s t  a n d  I ) c s ~  usc of t h e  l a n d  i n  the s u b j e c t  t r a c t ,  a s  

of Augilst 20, 1883, was f o r  c a t t l e  g r a z i n g  and s t o c k  raising. 

A t  the hear Lng pl; l fnt , f  Efs' p r i n c i p a l  a p p r a i s e r ,  Elr. A l l a n  L. 

McMullrbn, v a l u e d  tile s u b j e c t  t rac t  as of August  20, 1883 a t  

$1 2 , 6 9 1 , 1 3 0 .  I)t.ft*ndant,'s p r i n c i p a l  a p p r a i s e r ,  Mr. l i a r l e y  McDowell,  

c o n t c ~ w l c t l  t h a t  the f a i r  marke t  v o l w  ol: t h e  l a n d  was $3,690,900. I n  

I t s  1 ) r i c b f ,  c lc .f~ncIi l r~t  cotlcedcs t h a t  ~ l l c  f a i r  market vrt luc may be as  high 

;is $4 , 0 30,386.40 .  

S i n c e  t h e r e  c l c a r l y  was no opcn market f o r  acreage as l a r g e  as 

t i l i l t  of t h e  s u b f c c t  arcn rtt t l ~ c  time of t h e  v a l u a t l o n  date, b o t h  parties 

l lave p l a c e d  i n  cvidcncc s a l e s  t r a n s a c t i o n s  i n v o l v i n g  S p a n i s h  and 

Mexican'  l a n d  g r n n t  s , c u t  t l e  company l a n d s  and r a i l r o a d  l a n d s .  Some 

2 /  'I'llc R e p o r t  o f  the Conlmissioncr on 11is p r e l i m i n a r y  d e t e r m i n a t i o n  of - 
v a l u e  w i l s  i s s u e d  on )lay 29,  1969, and t h e  issue was nrgucd b e f o r e  t h e  
f u l l  Comniission on November 1 4 ,  1969.  



01 t l i c - s c .  private s a l e s  the Commission regards  cis comparable enough t o  

L l w  f . :as tr . rn  U n l t c - d  Sr; l tc . : ;  :rnd chcrc. wcrc slrortngcs of economic g r a z i n g  

l a n d s  i n  C ~ I V  Widwcst . liy 1880 t l ~ c i  vast g r a s s l a n d s  of Ncw Mexico 
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I ) r l l  l t L I I  S C  . 1,ori ls  , Kansas C i t y  and ( : I l l~; lgo,  rllc n u r k c t  f o r  w e s t e r n  

r'.l  t 1 l c b  I IIL. T C ~ . I S C < I  . 
' l '11(. const  r~tc .  t l o i l  ~ > f  t h e  Smta b'c i l i ~ i l  road  from tllc. East and its 

o p t b r a t i o n  111 tlic. s t t i ,  jcct t r a c t  by 1883 made t h e  r a p i d  shipment  o f  

ca t - t i c .  ~ ) o s s i b l e .  I t  1 inked t h e  G r c a t  P la ins  c a t t l e  i n d u s t r y  w i t h  t h e  

n ~ a r k e t s  l n  ~ I i c  c r l v t  and wes t .  A s  a r e s u l t  t h c  w e s t e r n  c a t t l e  i n d u s t r y  . 

xrtaw rail id l y a~?ti was s o  promis ing t l l a t  f o r e i g n  c a p i t a l ,  E n g l i s h ,  S c o t c h ,  

i11ltl  (;crtniin, I n v e s ~ e d  l i i rge nntounts i 11 c a t t l e  2nd l a n d .  A c a t t l e  

I U ) O I N  dcvt.Iopc:d I n  ~ l l c  West wilich rc*i l~l lcd  i t s  peak i n  1883. The 

t:c.oiloa~li. p rcss t l r t l  brc)ugl l~  abou t  by t l t t *  booming c a t t l e  i n d u s t r y  c a u s e d  

rt s u h s t - a n t  f i l l  dcynilntl for l and .  

In r t d d i t f o n ,  by 1880 ti le ranclwr Itad t o  cimnjic h i s  method of 

!:raz Lng on ircc 1;lnd. 'l'hc pe r iod  o f  t h e  open range  was e n d i n g .  I n  

o r~ l4~r  r o i i s s u r c  urtd i s t  urheri opcrar i ons  c a t t l e m e n  were buying o r  

I reas f 11): g r : ~ z  Lnj; J a n d s .  ' i ' t tc  c a t  t l c b  companf cs whlch werc i n  the s t r o n g e s t  

g r a z i n g  c ) p c r a t i o n s  and rsnclles.  T l ~ e s e  i n n o v a t i o n s  made upland g r a z i n g  

l a n d  l o c a t e d  ;~w=ly from s t r e a m s  u s e f u l  and v a l u a b l e .  



t i l t *  L a r y e s t  s i l lcv are l L k c l y  t o  r e p r e s e n t  both good l a n d  and poor l and  

I l l  t l ~ c  approxfnlute  p r o p o r t i o n s  as the subjec t  t r a c t ;  many o f  t h e  sales 

of  t r a c t s  t l ndc r  100,OuO acres a p p e a r  t o  be  s a l e s  of s e l e c t e d  "control" 

'I'ltc. Muxwc.11 (:ratlt was located w i t h  l n  the p c r f m c t e r  of t h e  subject 

1 I .  'I 'ltt* Miixwc1.l l a n d s  l i k e  tile l m d v  here were s u b s t a n t i a l l y  a l l  

1 n d  In 1870 the Maxwell Land C r m t  and R a i l r o a d  Company, 

an 1hgL Lsh compitay , ucquired  1,679,76f+ acres f o r  $1,350,000.  his 

-gold  tntnes o r .p l t l cu r  ;ireas, and cert3i.n town l o t s  i n  Elizabethtown. 

'rhc 1870 s a l e  of t h e  Maxwell Grant was ri market transaction and is a 

val i tl compnri s o n  f o r  use in valuing t r i b a l  lands. Cheyenne-Arapaho 

'l'r ilx.s of 1ndl;rns o f  Oklahorncl v. w t e d  S t a t e s ,  10 Ind.  C1. Comm. 1, . -- 
7 L O .  l)c!fcndmt discounts t i ~  Maxwell 1870 s n l c  on t h e  ground 

, 
L I I : ~ ~  rlttt Mzrxwt~ll I l i n d ~  w ~ r c  better  und more improved than the subject 

I n t i t c r  or $1.21 p e r  acre. 

'l'lie s o u t l r e r n  I r a l f  of t h e  S a n g r c  dc Cr Lsto l n n d  g r a n t ,  the 

500,000-ncrc Cost1  Lia i'stzitc, wuu s o l d  i n  1871 t o  t h e  United S t a t e s  



Llkc pe r imc tc r  o f  tiie s u b j e c t  arcn i n  t h e  nor thwes tern  pa r t  on t h e  

110 l orndo-Ncnw Mrxf c . 0  border.  'i'tie nortlic.rn ha l f  o f  t h e  simc g r a n t ,  t h e  

'I 'ririclwri~ I l ~ t : ~ t c ' ,  loca ted  In Co l oriido and  New McxFc.o nod a l s o  of 

500,000 a c r c s ,  w i l s  tiold in  1869 Zor $1,000,000 t o  tllc Colorado F reeho ld  

I.nrtd and ilrnigrntfon (;ompany. ALtliough tending  t o  r e l y  rnorc on t h e  1869 

salt. of t l ~ c  Sang;rc d c  C r i s t o  lands tlian on t h e  1871 sale, d e f e n d a n t  

Ix.1 i c v t b s  t h a t  h t l j  s a l e s  were u n r e l i a b l e  because they  were p a r t  of 

I I 
";I pro1110 t ionill  ~ c i l e l n ~  LO s e l l  lalld I n  sniall t r a c t s  t o  immigrants.  

I,:vc-11 11' tl~cb H ~ ~ I C S  W C ~ C  "promotionllL" sticll R reason would not n e c e s s a r i l y  

I I I V ~ I  I I t liil .cb l l i t b  311 l t k ~  t1.9 tin indicncor  of niarkct va lues .  

' I l t c .  M:ltador I . L ~  itnJ C a t t J  c (:otnpciny Ln West Texas near t h e  

s t ~ l > j c c t  tract: consistcci o f  1.00,000 ncres m d  s o l d  i n  1882 f o r  

$ 1  ,2%),000, . inclt ld f.ng over 40,000 head of c a t  t l c  and improvements. 

D c f c r i U m t  computes t h e  net  p r i c e  of t t ~ c  fee a t  $1.95 per  a c r e ,  b u t  

u rgcs  t h a t  t he  sale of 100,000 ac re s  of land  i n  fee  s imple included 

r m g c  r i g h t s  over 1,500,000 ncres of i snd  and concludcs t h a t  t h e  sale 

pr l cc shou1.d be t l  vcrngctl over l,60O,OOU acres  of land. However, 

1883 [or  $515,440. 1)cfendanr contends t l ~ c r t  thc? ranch, as finally 

f e n c e d  in w i t h  over 300,000 acrcs of free range ,  conta ined  a l m o s t  

550,000 acres. h t  tllc evidence i n d l  cote.-; t l ~ a t  so -ca l l ed  "f r c c  range" 



of ovchr 300,000 nc-r?s was acrually u n d e r  Lease t o  the Spur  Xanch.  

' l ' i ~ ~  X f ' l '  Rancl i ,  3,000,000 acres i n  t h e  'I'cxas P a n h a n d l e  a d j a c e n t  

0 1 1 I I t L I I i 1 L I .  ' I ' I I L ~  contract  was cxt 'cutcd i.n 1862 

I)i*c-t1 1tt*111 ,lot KC, r(yrtSst . i l t  ri Imna ficlc snlc: .  'l'he l3lackfcc.r and Gros  

nc-tdcd l'trnds t o  rc.jl;t y I o; tns  t o  i t s  p:trt-~lL c-ompmy . 'The l a n d s  originally 





I I I o f  $ 3 '  1 , 1 1 -  L i C r  n I I Lands o111 y . W i a  ~1x11 1 here value 

almvc* wc. I ~ i v c  cwnc.1 t t d ~ d  t h a t  as of  A i t g i t s t  2 0 ,  1883, thc fa i r  market 




