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OPINION OF THE COMXISSIO?! 

Conmist; I o n c r  Vance d e l i v e r e d  t h e .  op in ion  of t h e  C o m i s s i o n .  

The Commtssfon is faced with two motions a r i s i n g  out  of  its Opinicn 

and l ~ l t e r l o c u t o r ~  Order e n t e r e d  h e r e i n  on July 6,  1970 (23 Ind. Cl. Corm. 

358, 369). P l n i n t i f f ~  have moved fo r  n modifLc~l t ion  of t h e  o r d e r  s o  as 

to d e c l a r e  t h e  h u n t i n g  r i g h t s  desc r ibed  i n  Article 11 of t h e  Treaty of 

A p r i l  29, 1868 (15 S t a t ,  635). to be compensable r i g h t s .  In their 

motfon, p l n F n t i E f s  f u r t h e r  contend t h a t  t h e  q u e s t i o n  of whe the r  add i -  

t i o n a l  compensat ion is owed them for  t h e  l o s s  of t h e i r  A r t i c l e  16 

hunting r i g h t s  is one that must be r e so lved  i n  Docket No. 74-B r e t h e r  t h n n ,  

i n  Docket No. 74. Finally the plnfntiff~ move that t he  o r d e r  be modi f ied  
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I 11 

t o  p r c > v l d c  t h a t  the t ime f o r  a p p e a l  under t h e  Act  of Sep tember  8 ,  1960, 

7 4  Sent. 820,  sh i l l  n o t  conmencc u n t i i  a l l  t h l  q u e s t i o n s  d e f i n e d  i n  t h e  

o r d c r  of October  2 9 ,  1968 ,  n r e  t i c t e r m j n c d . "  D e f e n d a n t ,  on t he  o t h e r  

hand,  11~1s moved t l ia t  t h e  C o i n m i s ~ ~ o n  d i s m i s s  a l l  c l a i m  o f  t h e  p l a i n t i f f s  

b n s c d  o n  a b o r i g i n a l  c i t i c  t o  l a n d s  w e s t  of t h e  Missour i  R i v e r  as t o  w h i c h  

no I l v t ~ r i n g  has  hcen h e l d .  I n  t h e  a l t e r n a t i v e ,  de fendan t  r e q u e s t s  an  

o r d e r  rcqulr i n g  p l , ~ l  n t i f  f s t o  b r i e f  t h e i r  a b o r i g i n a l  c l a i m s  west of t h e  

Missouri. F o r  t l l c h  r edsons  s e t  o u t  below t h e  Conmission g r a n t s  i n  p a r t  

a n d  d e n i e s  i n  p,trt p l a i n t  i f fs' motion and d e n i e s  d e f e n d a n t ' s  m o t i o n .  

I n  ~ h c i r  "Mc.nior:l~uIum D e f i n i n g  Scopc and Meaning of  Articles 11 and 

1 0  of tilt* 1H6Y 't're,lty," f t l c d  M:lrch 6 ,  1969 ,  p l a i n t i f f s  s t a t e d  a t  page * 

I I 35-36,  n  more  cx<lct  d e l h e a t l o n  of t h e  A r t i c l e  I1 l a n d s  does no t  st3en 

neccss , l ry ,  s i n c e  t h e  Cour t  of ClnLms nnd t h i s  CornmissLon h a v e  h e l d  

p c t  L t  f o n c r s '  i n t e r e s t s  the re in  to  be non-cornpensable." Based on t h i s  

statement, the  Commission, i n  I t s  July 8, 1970, o p i n i o n ,  decided t h a t  

t h e  plaintiffs had abandoned t h e i r  h u n t t n g  rights c la im u n d e r  A r t i c l e  

2 1 ,  and L ~ ~ t e n d e d .  i n s t e a d  t o  c l a i m  the l n n d s  s o u t h  o f  t h e  Sioux F o r t  

3hO-3Ol. 111 s o  r u l i n g ,  t h c  Commission a p p a r e n t l y  m i s h t e r p r e t e d  a 

s t a t c m c n t  m;lclc by plaintiffs i n  n r e p l y  mc~morandum Eilcd June 25,  1969.  

Al though  t h a t  s ta tc rncn t  was not  c x p r c s s c d  a s  a wi thdrawal  o f  t h e i r  

p r e v i o u s  c o n c e s s i o n  as to t h e  non-co~npens i lb i l i ty  of A r t i c l e  11 h u n t i n g  

r i g h t s ,  p l a i n t i f f s  now claim t h a t  i t  was s o  i n t e n d e d .  Plaintiffs' 
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Unalakleet, 168 C t .  C 1 .  1, 411  F.2d 1255 (1969) ,  i n  which the Court  of 

Claims; a l though n o t  e x p r e s s l y  ho ld ing  such r i g h t s  t o  be c o ~ p e n s a b l e ,  

f n d  l a n  C l a i m s  Comm!ssj on Act could n o t  b e  d i sn i s se -d  as non-corr.pensab1e a s  

Wc h w e  al ready h c l d  t h a t  t h e  hun t ing  r l g h t s  c r e a t e d  i n  Article 1 6  

of the  t r e a t y  will bt! c.ompensiiblc i.f it i s  determined t h a t  t hey  w e r e  

taken I n  u manner wh1~1, would o t h c r w l s e  subject t h e  U n i t e d  S t a t e s  t o  

l l a b i l l r y .  23 I u d .  CJ . Comm. at 358. We now h o l d  t h a t  the Article 11 

r i g h t s  may be l i k e w i s e  cornpensable. The temporary n a t u r e  of t h e s e  r i g h t s ,  

in t h a t  t h e y  were t o  l a s t  on ly  so l ong  a s  t h e  b u f f a l o  herd w a s  large 

enoutdl t o  j u s t i f y  t he  hunt ,  is a f a c t o r  t o  be cons idered  i n  e s t a b l i s h i n g  

t h e i r  vnluc; i t  does not a f f e c t  t h e i r  compensabi l i ty .  L ikewise ,  any 

problem r e s u l t i n g  from the p o s s i b l e  n e c e s s i t y  of e v a l u a t i n g  thzse r i g h t s  

t w i  cc. does not r e n d e r  them non-compcn~ilble. 

The A r c t c l c  11 riglits b e i n g  of a cornpensable n a t u r e ,  it i s  n e c e s s a r y  

t o  de tcrminc  t h e  e x t e n t  of  t h e  lands  over which t h e  r i g h t  t o  h u n t  by 

t h e  S ioux was Continued in A r t i c l e  11. Wc are  unab l e  t o  a g r e e  w i t h  

 plaintiff^ t h a t  t h e  boundaries ex tended  t o  t h e  98 th  meridian on t h e  

east,  and t o  t h e  Smokey R i l l  River on t h e  s o u t h .  The language of 

Article 11 is q u i t e  s p e c i f i c .  The Sioux r e t a i n e d  t h e  r i g h t  t o  h u n t  

* * on Lands n o r t h  of North P l a t t e ,  and on t h e  Republican F o r k  of t h e  

Smokey H i l l  River." The "Rcpublicnn Fork" mcnt 1 oned f s today d e s  ig- 

nntcd ns t h e  Repub l i can  River. T h i s  r i v e r  marks the s o u t h e r n  b o u n d a r y  

of A r t i c l e  11 rights. With rcgtird t o  the enstern boundary, it i s  
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t o  bt :is fo l lows :  

Ilegir~nin1, w11c:rc thc? S i o u x  Vor t 1,irramie ],in;? i n t e r s e c t s  
tlic 4 3 r d  1xir.3 1 l e l  or r i o r ~ l l  . l i l t  i tude ,  s o u c . h v c s t e r l y  
along tllc* Sioux Fort I,arrui~ic~ I.ine t o  tile f o r k s  or' t h e  
P l a t t c  H ivcr , then southerly i l long t h e  eas te rn  boundary 
o f  tilc: ccrr  f t o r y  r e s e r v e d  t o  tllc Cheyenne and 
f\rap~lio b y  t l i c  T r e a t y  of Fort Laramie  of Sep tember  1 7 ,  
1851, t o  :I p o i n t  wlierc I t  crosses t h e  R e p u b l i c a n  
12lvcr (west  of ?IcCook, ~ ~ ~ l ~ r - ; i ~ k , ~ ) ,  t h e n  w e s t - s o u t h w e s t e r l y  
 long tllc I<c.publlciin KLvcr ~ i n d  i t s  s o u t h  f o r k  to  its 
I ~ c * ~ I ~ w : I L L ' ~ s  (sout11 of ROV f 1 1 ~ 1 ,  Colorado) , t h e n  w e s t -  
~ l o r r l l w c ~ s t c r l y  I n  a d i r t * i . t  1 1 1 1 t h  t o  n p o i n t  where the 
S i o m   for^ I,:trilmlc 1.Lnc is intc . rsectcd by the  104th 
11lc.r Ltl [:in, t l l e ~ l  ~ O C L ~ ~ C I - L y  on  :iil l d  meridian t o  its 
int c b r r ; ~ . c . t  Ion wi t l l  L ~ I C  43r-tl p;ir;t.LlcI of nor  t l i  l a t i t u d e ,  
t h e n  c:tsr c r  Ly o n  s a i d  .par:i 1 . 1 ~ 1  t o  thc p o i n t  of  beginning. 
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S i o u x .  T h e r e f o r e  t h e  value of  Ar t ic le  11 r i g h t s  i n  l a n d s  no: p r e v i o u s l y  

o m e d  by the S ~ O ~ J X  does  no: c o l ~ s i t u t e  cons idera tAon  u n d c r  t h e  1 8 6 8  

T r e a t y .  On t h e  o t h e r  Iland, os i n  t h e  case of  A r t i c l e  16 r i g h t s ,  the  

r e t e n t i o n  o f  Ar t i c l e  11 r i g h t s  by t h e  Sioux I n  l a n d s  pz-eviousLy owned 

by them reduce8  t h e  v31,,1. o i  tile landt; ccdcd t o  t h e  U n i t e d  S t a t e s .  It 

f o l l o w s  t h a t  i n  v a l u i n g  t h e  S i o u x  l a n d s  w e s t  o f  t h e  M i s s o u r i  without 

d e d u c t i o n  f o r  h u n t i n g  r i g h t s ,  t i l e  S i o u x  w i l l  be r e c e i v i n g  conspensation 

f o r  t h e  1868  value o f  t h e i r  h u n t i n g  r i g h t s  o n l y  w i t h  r e s p e c t  t o  lands 

they  p r e v i o u s l y  o w r ~ c ~ t .  'to comi>ensdtc then, For t h e  A r t i c l e  11 r i g h t s  

on land n o t  p r e v i o u ~ l y  o ~ n c d  by the Sioux, i t  w i l l  be necessary t o  

n l l w  itcidi.tiona1 r e c o v e r y  if these rights were worth m y t h i n g  when 

t n k e n ,  n r ~ d  i f  they wcrc token under c i r c u n s t a n c c s  whlch impose lib- 

b i l i t y  upon d e i e n d a n t .  

In silmtary t lwn ,  n d d i c F o i ~ a l  recovery wl l i b e  a i l o u e d  the p l a i n t i f f s  

f o r  a l l  t h e i r  A r t ~ c l c  16 r i g h t s  and t h e i r  A r t i c l e  11 r i s h t ~  w i t h i n  

the Sioux-Larmie l ands  i f  tlieve r i g h t s  were t a k e n  under  circumstances 

whfcll would o r d i n a r i l y  fmposc l j a b i l i t y  upon d e f e n d a n t ,  and if the 

value of these rights when tnken exceeded t h e i r  v a l u e  i n  1868. For 

t h e i r  A r t i c l e  11 r i g h t s  o u t s i d e  t h e  S i o u x - L a r m i e  lands, however, 

n d d t t i o n n l  rccovcv wil.1 be allowed t h e  p l a i n t i f f s  i f  t h e  rights  were 

taken undcr l i a b i l i t y  Lmpoeing c i rcumri tonces ,  and i f  the rights were 

wor th  a n y t h i n g  when tnken .  

The C ~ d s s i o n  agrees w i t h  the  p l a i n t i f f s  t h a t  t h e  question of 

farther recovery f o r  A r t i c l e  I1 and A r t i c l e  1 6  h u n t i n g  r i g h t s  must be 

d e t e r m i n e d  2n Docket. 74-B. Under quevtione 2 and 3 s e t  out  in our 
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I l l  t 1 l c . l  r r i i o c  Ion f i let1 .July  2 3 ,  1070, p l a i n t  l S f s  11ot Lricd t he  Contmlssion 



c x t  o r  west o f  the ? l i s s o u r i  River .  P l a i n t i f f s  s t a t e d :  

'I'llc: ( : o n ~ m f  s.q f on I n tc rprc!~ . . ;  t h i s  language to mean that the t o t a l i t y  ctf 

p l a i n t i f f s '  c la lmq west of t h e  P i i s~our i  in Docket 714 are ' e i ther  in the 

Sioux Fort: Laramic lands o r  i n  hunting r i g h t s  undcr Ar t i c l e s  11 and 

16 o f  t h e  1868 T r e a t y .  Moreover, in r e p l y i n g  t o  Defendant's motion 

to d f.rmLss, plaintiffs stated that they did not intend t o  pursue any 

wc Concur: - 




