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BEFORE THE IhQlAN CU.11.iS COMMISS ION 

'SliE C f I ' I N 0 3 K  TRIBE AND BANDS OF IIDIAMS, ) 

) 
?Ta in t i f  f s ,  ) 

) 
v .  ) ~ o c k e t  No. 234 

1 
TEE UN 1'1' S'SA'l'FS OF AMERICA , f 

) 
befendant .  1 

E. 1.. Crawford, Attorney f o r  P l a i n r i f f s  

W. HrnxLon Miller, w i t h  whom was M r .  
A s u i s t m t  Attorney  ( k n e r d ,  S h i r o  
K r t s h i w n ,  A t to rncys  f o r  Deferlrlant 

OPLNION OF TtlE CONMISSION -- 
Kuykendall  , Chairman, delivered the opin ion  of the Commission.  

Thi s  C o m i s s i o n  has found t h a t  tl~c C l n t s o p  and the Lower Band of 

t h e  (:hinook l n d i n n s  held intlinn t i c l c  to n cert: l in t r a c t  o f  l a n d  l y i n g  

in whnr is  now ~ h c  s t a t e s  of Oregon rmd Wrlshington and t h a t  thefr t i t l e  

t o  them l a n d s  wris ex t inp i iu t~c t l  on htlgtlst 5 and 9 ,  1851, 'l'he ChFnook 

'I'rLhc nnd Bands of Lnclimu v .  Ifnitctl S t i l t e ~ ,  6 Ind. C1. Comm. 177 (1958). 

I lear ings  were he ld  i n  J;muziry 1963, :uld Fn September 1968, to p r e s e n t  

ev idence  r e g a r d i n g  t h e  vu lue  of t hc  t r i b a l  lands ns of the d n t e s  of t a k i n g  

and the que.; t ions before  thc Cornmiss ion now nre  he d e  terminn t i o n  of the 

f a i r  market v a f u c  of the  Lnnd i n  August: 1851, the amount of c o n s i d e r a t i o n  
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p n l d  1 , ~  clt.fc*ntlnnt t o  t l i t *  p 1.n.f n t  i f ls f o r  ~iic.sc 1 nnrlu, t i r l c l  w11c.t h e r  t h e  

c o t ~ s i c l t \ r c ~ t l o ~ ~  so  pfiitl was u r ~ c o n s c i o n a b l  c b  wit11L11 t-hc* n l c z ~ t ~ l  ng o f  C l a u s e  3 ,  

st.ctio11 2 ,  o f  thc  I n d i a n  C l a i m ;  Conmiss ion A c t  (60 S t a t .  1 0 4 9 ,  1050). 

'I'lic s u b j e c t  t r a c t  c o n ~ z i n s  76,639 a c r c s  o f  d r y  l a n d .  The e v i d e n c e  

i r ~ d i c n t v s  t h a t  tilctrc wcsrc* no s a l e s  of  t r a c t s  o f  land of c o m p a r a b l e  

size. i n  t h c  g t l l c r31  a r c a  o f  t h c  t r i b a l  l a n d s  on o r  prior t o  Augus t  1851. 

I n  Lltc* abscncc* o f  r.vidc.ncc o i  an  "actual"  markc t  va luc ,  w c  mus t  look  t o  

v a r i o u s  f a c t o r s  which n t typot i lc t ica l .  w i l l i n g  buyer  and w i l l i n g  s e l l e r  

woir l t l  c o n x i d r r  411 a r r i v i n g  L I C  a f a i r  mnrkc t  value f o r  thc  l a n d s  i n  

c p c * s  t l  on. 'L'hcsi. S a c t o r s  waul d i ncl  utlc L l i c  n a t u r a l  r c s o u r c c ? s  of t h e  l a n d  

cc*(lckcl, tnctudLnfi  -i t H c l  imntc * ,  vcgc\trat ion,  i n c l u d i n g  t i m b c r ,  game and  

w i  1tll.i l c * ,  ~ n i n c r a l  rcsourcps and whcchcr t h cy  a rc  of caconomic v a l u e  a t  

tlir' t i m c  o i  c c s s i o n  o r  mcrc iy  of p o t e n t i a l  v a l u c ,  m a r k c t s  a d  t r a n s -  

portation--considering t h e  rrsady m a r k e t s  at t he  t i m c  a n d  t h e  p o t e n t i a l  

m s r i w t s .  Otoc and Mi.ssouria Tribc* of I n d i a n s  v. U n i t e d  S t a t e s  131 C t .  

Cl . 533, 131 1:. Supp.  26.5 (1955), c r b r t  t l<wicd,  350 U.S. 848 (1955). 

I n  ; ~ d t I . I . ~ i o n  on(\ must: l o n k  t o  tilt. p rz t l c r i l s  of s c t t l c m c n t  i n  the v i c i n i t y  

A t  tliough the. pnrticbs arcs i n  gcmcral ngrccBmc.nt c o n c e r n i n g  most of 

tllc 1 , n s i c  f a c t s  f  ti1i.s C ~ Y C ,  thc:ir  c*mphnsis and i n t c r p r c t o t i o n s  h a v c  Lcd 

l o  'vc3ry t l ivc-r j icn~ o p i n i o n s  nu t o  t l i c  f a i r  n1nrkc.t velur. of t h e  t r i b a l  l a n d s  



uscbs as  a g r i c u l t u r e ,  c o ~ r n s i t e s ,  t i m b c r ,  and f i s h c r i c s .  D e f e n d a n t ,  on 

t h c  o t h c r  Ilnnd, vn lucd  t h c  s u b j c c t  t r a c t  at $25,000 (about $0.33 p e r  a c r e ) ,  

~ o n t ~ n d i n g  only certain l a n d s  s U i t & l c  for ferns and s e t t l e m e n t  were o f  

s ~ g n i i i c n n L  v a l u e  find the t imber  had on ly  nominal  v a l u e .  Both t h e  p l a i n t i f f s  

a n d  tltt. dc. ccndnnt p 13 c c d  i n  c v i d e n c c  v o l t ~ m i n o u s  o f f i c i a l  d o c u m e n t s ,  p a p e r s ,  

I l i s iLor jca l  r c p o r t s ,  mnpr; and a p p r a i s a l s  by h i g h l y  q u a l i f i e d  appraisers ,  

a1 1 o f  ~ l l i c h  w c . r t b  o f  grt.ttt  h ~ l p  to t h i s  Co~rm~iss ion  i n  determining the 

f a i r  n r t l r k c 1 t .  valtlt .  o f  t htb t r i b a l  lnntis. However, w c  cannot  agree wirh  

c i t h c r  pnrLy a s  to t h ~  per ac:. valucl I , roposcd.  Wc f i n d  the  p l a i n t i f f s '  

v a l u a t i o n  Loo t i i f i l l  and tilt. dcicnctan t f  9 snmcwhat  pessimistic. T h c  g r e a t  

cliscrcpctncy b ~ t w ~ c n  rhc. p a r t i e s f  v n l u 3 t i o n s  a r i s e s  p r i m a r i l y  out of t h e i r  

t r c a t m c n  t o f  t l l i .  t itnbc:rlands, improvcmcnts , and t i d e l a n d s .  

I ' L a i n t . i f f s f  f o r e s t r y  Mr.  Jack Winn, e v a l u a t e d  the t i m b e r -  

l a n d s  of thi* subject: t r a c t  using a stumpage value method. From t h e  

t ie~bc$r c r u i ~ l ~ s  o r  1908, 1909, and 1.913, M r .  Winn c a l c u l a t e d  t he  

o r  ;IS "po t . cn t in1 , "  a s c r i b i n g  value of $0.40 per thousand board f e e t  

(MI3M) t o  t-11c I'ornwr and $0.05 pcr MUM t o  thc I n t t r * r .  (This tjas in 

a d d i t i o n  t o  a $0.05 i>cmr acre v a l u a t i o n  for t h c  l a n d  on which the t i m b c r  

s t ~ o d .  ) '1%~ s tumpa1;c vnlucs  wcrc based o n  thc  avcragc. selling price of 



luniher i n  Oregot1 ' t e r r i t o r y  between 1844 and 1852 tlnd on the  c o s t  of 

f e l l h g ,  bucking, t r a n s p o r t i n g  and m i l l f n g  the logs  using the known 

methods of 1851. I L is, indeed,  a very  thorough a n a l y s i s .  However, 

i t cnrmoL s t a n d  prFmclrFly because i t  i s  besed on the  premise  that 

lo(:gcrs d i d  no t  d i sc r imina te  between t h e  va r ious  s p e c i e s  of tlmber and 

r l r : l t  i l l  1 spec i e s  were c u t ,  m i l l e d ,  and s o l d  on iln equal  bas is and t h a t  

Tor 1)ouglns f f r  111 1851. 'rhc basis o f  t h i s  con ten t ion  is t h a t  no species 

dcs l~naCLo11 is found i n  i n i l l  r e co rds ,  i n  customs r eco rds ,  or on s h i p s '  

~ti;lni fes ts. 

In  t i g h t  of thc f : ~ t  t l l ~ t  the conccnt rn tcd  s t a n d s  o f  Dotrglas f i r  

co~~ut~c.nce~l t o  the ells t of the nub Jec t t r a c t ,  t h a t  the intensive l o g g i n g  

:mtl m i l l i n g  opernt iol ls  Located cast of the subject tract, t ha t  in 

1551. I)ouglns f i r  was we1 1 recognized as the s u p e r i o r  and p r e f e r r e d  

specie of timber for the njanufncture of lumber, t h e  more r e a s o n a b l e  

infercrlc-c is thcrt only i)ougIas f i r  was logged ;tnd exported and, for  

thn t r e a s o n ,  there was - no  need Tor n s p e c i e s  dcs  i ~ t ~ n t  i o n  in t he  var iorls 

records. 

A f u r t h e r  rcclson wc niust r e j e c t  ~ h c  p l : h t i f f s t  p r o p o s e d  s tumpage 

I:tLr m a r k e t  value. ~ot>ks;~ctt 'I'rLhc of I.ndizms v .  llnitcd S t a t c s ,  6 I n d .  

C l .  Corn. 578 (1958),  : ~ f f ' d ,  162 ~ t .  (:I. 712 (1967).  cert. denied 375 



( : O I I ~ I I .  216 ( 1 0 0 4 ) ;  '1*Lli;1n1ook tiand, c~ .?I, v. Llni~cd S t a t e s ,  11 Ind.  C l .  - 

( : O I ~ D I I .  1 ( 1  962)  ; I<L' ( I  i.~lke i\;lnd, e t  r t l  . v .  lint tcd S t ; t t e s  , 20 Ind. Cl . C o r n .  

1 3 1  ( IDGS).  i~rrrt 'nermorc, n t  t h e  d a t e  of  t ak ing  f o r e s t e d  l ands  were 

valtred ant1 sold by the a c r e ,  not  by a c a l c u l ~ t i o n  of the stumpage 

thereon.  'Sillamook Rand v .  I t .  S . ,  supra .  

r l ' \ l F ~  i s  nol: t o  s a y ,  tiowever, t h a t  the sp ruce  2nd hemlock on t he  

s u b J c c t  tr:lcL hi\d n o  v a l u e  or  even a value a s  Low as $0.15 p e r  a c r e  

:IS proposed hy the defentlilnt. I n  the Tillantook case, supra ,  most of 

t llc! L i nhe r  oti t l ~ c  l d n d s  t he re  i n  qucs t fon  was sp ruce  and hemlock and 

wc H L : I C C ~ ,  at: p .  40: 

1 A 1 ny pcrxoil I.nspct. t in) :  t.he 1:tnct i n  1851 would r e a l i z e  that 
i:hc arcit  h;ttl :t grca  t .  potent  L ~ I  1 vitluct i k f i  11 sou rce  of t imber ,  

:IL  tilc)~ri:l~ . . . . . . t l lcrc wns no recognized use  ilt t h a t  t i m e  fo r  
m;my o f  the speci.cs of timber found t h e r e  Fa. 

We recoj inize thn L il pros pee tive purchaser of  the sub  j e c  t trac t would 

c o n s i d e r  tltc t imber  thereon as having a  p o t e n t i a l  commercial v a l u e  and t h a t  

t he  ~ L r e a ~ n s  would provide good saw m i l l  s i tes  a s  w e l l  a s  an efficient 

r~~c'thocl o f  r r a n s p o r t i ~ l ) :  chc logs to  the m i l l s .  A t  the same t i m e  a 

purciinser woulcl r e a l i z e  the! present  value of the  t imber f o r  local 

co~~uump t i o n .  

P l a i n t i f &  ccot~tcatl they should bc c a p e n s a t e d  f o r  the Fmprovements 

c x l . s t l n g  011 thc s u b j e c t  t r a c t  a t  the  dzttc of tnk ing ,  r e l y i n g  heavi ly 

011 ' l ' l i n g i t  and i I i ~ L < l ; i  v. Uuitcti S t a t e s ,  182 C t .  CL. 130, 389 F 2d 778 

(L968), t o  supporL chis  conicn t ion  and Ii:lvc prcscr1Lcc1 ex tens  fve evidence 

as  t o  Lhc va lue  01 tlic ii!~proverneuLs m;~lc by t f w  s c t ~ l e r s  on t r i b a l  lands 
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T l ~ c  CoLumbia R i v c r  t i d e l a n d s  wcrc of  g r c n t  v a l u c  p r i m a r i l y  

bcbcaltsc* t1ri.y gnvc a c c e s s  t o  tile cxccl  l c n t  salmon f i s h i n g  w a t e r s .  

In tliv TLing i  t c n s c ,  s u p r a ,  the c o u r t  i ~ n i p h n s i z i ~ d  t l i a t  frcc swimming 

f i s h  arc not: ;I r e s o u r c e  ad f nccsnt I ant i ,  b u t  n L  tllc same time an 

cbn!;crnr~nt .ovc:rl.ind g i v i n g  a c c e s s  t o  f i v l r c r i c s  and thc. o p p o r t u n i t y  t o  

c.sc-rciscb t i l is  common p r i " i 1 c . g ~ .  doc:s ndd voluc.  t o  tlic l a n d  ( p .  784).  

'1'1~0s~. t i d ~ * l n n t l s  o f  S11onlwiltc.r nay wlticli l a y  w i t l t i n  thc sub j c c t  arca, 

wlij lc cont:il niny: no oys t  c.rs i n  l8 ' j l  , l ilccrwisc had (1 s p c * c i a l  value as 

a c c e s s  rourcs t o  t l i c b  oys tcar-bcor ing nrcbas o f  t h a t  bay and for 

f 3cil.i t-at i n g  t r n n s p o r L . a t i o n  hctwccsn S11oaI.watc.r Day and t h e  Columbia 

ltivc-r via f',ortncct route-s. Nhl.lc n o r  a t t x c l ~ i n g  a p e r  a c r e  v a l u e  t o  

i t t l c l i  ~ i o n r t l  v:tluc* is  r c . f l c c  tcd i n  t l lc  m t n l  v a l u a t i o n  of the subject 

I k ~ s t * c l  c)11 thcb rccorcl ns ;I whol'c t h i s  Co~imtission f i n d s  t h a t  t he  fair 

marlcc~t vnluc* of tlw subjvcc t r a c t  ;IS of August 5 cind 9 ,  1851, was $75,000.00. 

't'!lcb pnymcnl: o f  $26,307.95 Tor lands 11;1vln!: a val i lc  of $75,000.00 i s  

c'lc:trl.y u n c u n s c i o n a b l c ~  : I ~ I  the* plaintiffs, for nncl on hchalf of the 

J m c s r  Band or Qlinook  :tnd Cl n t s o p  I n d i a n s ,  wi 11 rcbcovc.r. r iw diffcrcncc. 



A s  the defendant c l a i m  no gr i1 tu i tou .s  o f f s e t s ,  n final judgment  in 

1 hc morin  t of $L;8,6?2 . 0 5  F H  hereby  nwtirded . 

IJc concur: 




