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THID STKLALLAM TRIBE OF INDTANS
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Decided:  Oetober 1, 1970

ADDTTLONAT, FINDINCS OF FACT

The Commission makes Lhe following findings of fact which are
supplemental to the mamended (indings numbered 1 to 21, inclusive, here-
totore made hereln.

2. The Commission has previously decided that the plaintiff herein
held aboriginal title to certain lands Ln what is now tﬂe State of Wash-
Lngton, which lands were ceded to the lnited States by the January 26,
1855 Treacy of Point-No-Polnt, 12 Stat. 933, and that the United States
cxtingulshed plaintifi's Indian title in said land as of March 8, 1859,
the date said Lrealy was ratlfied. (5 Ind. Cl. Comm. 697, 705)

The lands exclusively used and occupied by the $'Klallam tribe are
set oout in the Commission's prior decision in Finding No. 19 (5 Ind.

Gl Comm. 680, 689) and will sometimes hereinafrer be referred to as
the subject land or the §'Klallam tract.

23, The §'Klallam tract is a long.narrow strip of land containing
438,430 acres that slretches along the southern shore of the Strait of

fuan de Fuca and Ls bounded by the lioko River on the west and the
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western spore of the Admiralty inlet 85 miles to the ea.st. The subject
land extends S to 18 miles south from the shore of the strait into the
Olymple Mountalns.

The shoreline of the eastern part ol the S'Klallam tract is character-
Lred by a narrow band of [lat tand that extends inland from 50 to 200
feet. Sharp bluffs rise 200 to 400 tceet behind the [lat areas and create
plateaus that increase gradually In elevation to foothills at approximately
the 2,000 foolt level. South of the foothills therc are rugged and
precipitious mountaln protrusions. The topography of the westernm part
ol the subject tract is similar, excépc that the plateaus generally extend
all the way to the coast. Numerous short drainage streams and rivers
Flow pencrally north through nareow rocky canyons and empty into the
Strait of Juan de Fuci.  As of the 18%9 valuation date, cighty-five
Lo ninely perceent of the subject land was covered by dense forests.

Over two-thirds of L@is forest land was fnaccessible for logging because
of the wountainous terrain, the high precipitous blufls along the coast,
and the undrivable streams.  In 1899, ouly fir, and to a lesser dc;','rec,

hvmlm:k and coedar were considered vnmuwrciailly merketable.

24, The prevailing climate within the S$'Klallam Lract is influenced by
the Pacific Ocean and is characterized by mild winters and cool summers.
Fxcept i'o'r @ relatively dry season during July and August, there is an
abundance of preclpitation fn the western and mountain reyions that
provides a damp climate conducive to vepetation growth., In the north-
cast coastal region and the Sequim and Chlmacum farming arcas the climate

is dryer and extensive irrigatlon is necessary during the growing season.
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25. The acreage of actual or potential agricultural land forms
an insigniticant portion of the S'Kléllam tract and was limited to the
valleys and {nlets ol the Dungeness River and Chimakum Creek areas. In
FBOO, 2.9 of the subject land was sultable for use as farm land.
According to the 1860 cengus, there were only 66 farms, totaling 1054
lmproved acres and 11,706 unimproved acres. The early history of the
entire Washington territory, including the Puget Sound region, indicates
the agricultural use of land was almest exclusively for subsistence
purposces.

26 As of March 8, 1859, no mineral deposits were known to exist
within the $'Klallam tract. There have been no discoveries of minerals
or mincral devcloqunL in the tract to the present time.

27. By Act ol Congress, the territory of Oregon was escabiished on
Aupust 14, 1848 (9 Stat. 323). This territory included the present
States of Oregon, Washingion and !daho. The Territory of Washington
wias created by Act of Congress on March 2, 1853 (10 Stat. 172) and
Included rhe present States of Washington and Tdaho. The Act of March
3, 1863 (12 StuL.‘HOB) created the Terrltory of Idako and established
the ecastern boundary of the present SLa;e of Washington. On November
I, 1889, Washington was admiited to the Unlon uas a state.

28. Harly seltling of the subject land was retarded by the con-
tinuing harassment ol the Indians, Lhe physical fsolation of the norch-

west poenlasular reglon and the lack of suitable settlement land.



2% Ind. CL. Comm. 510

The threat ol Indian attacks increcased as the numbers of settlers
Increased and, (n 1859, most of the tribes ol the Washington and
Oregon territor{es unlted in 4 determined cellort to wipe out the settlers.
The eftect of the Indian war aclivities is noted by Clarence B. Bagley,

in his book, llistorv of Seattle, Vol. 1, at page 75,

"The et fect of the Indian war upon the entire Territory

of Washilnpton was most disastrous, and especially so in
the thinly settled region of the Puget Sound country.

Lt not only retarded sectlement, but those already made
were {n most {nstances deserted, and tor many years there-
after was alwost entirely checked. Discouragement and
almost despair took possession of all, and many of the
Limld and irresolute removed to the populous regions of
Oregon and California. . .7

The rugped terrcain, dense forests and the water masses to the
nortlhe and cast materially curtailed the general settling of the' area.
Land suitable Yor developing townsites was limited to the flat coastal
strips in the northeast part of the §'Kiallam tract. 1n 1850, a
settlement was established at Port Townsend, which in 1852 became the
county scat for the swall agricultural settlements n the Chimacum
vithfey and at Port Anpeles, Dhunpeness Bay and Sequim day. As of 1859
Port Townsend was the only town within the subject land.

Travel was contined to Toot tralls, the tlat shorelines and water
transport.  As late as 1890 there were few roads and no railroads within
the subject tand and water transport was predominatly used to provide
access Lo Lthe markets of the other Pacific coast and overseas areas.

29.  The southern coast of the Strait of Juan de Fuca is a part

of the main forest that extends from the Cascade Mountains to the
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Pacific Coast, and from Alaska through northern California. Approxi-
mately 9/10chs of this arca is covered with forest growth. In the

Department of the Interior Census Office Report, Forests of North

Amcerica, (1902) by ¢. S. Sargent, 1t is stated that the,

. Washington TcrrLLory,'bcsc of the summit of the
Cascade ranpes 19 covered with the heaviest con-
tinuous belt ol fLorest yprowth In the lUnited States.
This Lorest . . . occuples the entire drift plain
surrounding the wuters of the Puget Sovund. The most
valuable and generally dlstrcibuted timber tree is the
red or yellow fir, forming scven-eighths of the
forest growth. :

In the Washington-Oregon area, the forests were generally regarded
as inexhaustible and were in many instances considered a liability.
Fires were often set as an aid in clearing the land inasmuch as many
of the early settlers were Interested in using the land for agriculture
and grazing purposes. lowever, there also existed a recognition of
the need for timber for homes and local industries as well as for
ship bullding and cxport. Commercinl operations of any importance did
not reach the Orepon-Washington area until about 1890 to 1900, although

shipments of timber began on Puget Sound around 1850. ‘The earliest

conmercial uses made ol the vast timber resources were for spars and

pilings.
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30.  The firsc sawmill on Puget Sound was a small watcrpower mill
constructed in 1847 at a site named New Market, now Tumwater, near the
present city of Olympia, Washington. A mill was built in the S'Klallam
tract at Port lLudlow in 1854. By 1860, acecording to the Census Report,
there were 17 sawmills operating in the Puget Sound region, of which
two were located in Jetferson County in the eastern portion of the
subject land. This number of sawmills represented a decrease from 24
that were operating In 1855, which decrease rcflectéd a deéressed
miarkel condi{tion In the lumber indugLry that began about 1858 or 1859.
ALL the sawmills were constructed aloug the waters of the Sound or on
banks ol rivers whose waters could be utilized in transperting the logs
as well as providing power for the saws.

3. The carly lumbering operations werc very crude. The logging
wias done by manpower. Trees were fclicd by ax, until the early 1880's
when the cross-cut saw came into use. The trees were cut into logs
of o length which men could handle and were rolled or dragged into the
nearest water Lo be floated to a sawmitl. Because of the laborious
operation, the timber was cul slowly.  The timber first cut was that
alonp the waters ol the Sound and those streams which could be used to
drive logs. Even as late as 1880 (t was ceported that the forests

along the shores of Puget Sound, the Straits of Juan de Fuca, and
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the lower Columbla River had been culled only of the best trees for a
disrance of oaly one to two miles inland.

120 As ol the 18959 valuatlon date, land could be acquired ia the
S'Klallam tract under the Act of Aprill 24, 1820 (3 Stact. 566); the
Oregon Donation Act of September 27, 1850 (9 Stat. 496), made applicable
to the Washington Terrtitory in 1854 (10 Stat. 305); the Preemption Act,
as amended by the Act of March 27, 1854; and the Act of February 11, 1847
(9 Stat. 125), providing for the acquisttion of public land by the use
of militnry land bounty warrants. As of March 8, 1859, no government
Land had been acquired under the provislons of these acts, although a
notlee ol a Donation Land Clalm had been filed on 318.75 acres of land
at the site of the Port Ludlow sawmill. Between 1860 and 1870, ‘only
9.2% of the land within the S'Klallam tracet, represcnting 40,327 acres
had been nequired under these and other federal acts.

33, There Is no cevidence of timber land sales within the S'Klallam
Lraet peloc to 1859, The Uirst sale of timber land in the Puget Sound
arca occurred In 1861 when Pope and Talbot, the Puget MI11 Company,
purchased 225 acres of school lands {n Snchomish county which is east
of the sublect tract. In the years that followed Pope and Talbot
continued to make numerous purchanes of sclect tracts of choice,
accessible timber land throughout the lower Puget Sound area south and
east of the §'Klallam tra;t at prices ranging between $1.05 and $3.12

per acre.
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34. Mr. John F. Lutz, Jr., and Mr. Gifford P. Owens appeared as
appralsers and expert witnesses for the plaintiff, assisted by Mr.
Perry 0. Donaldson, Mr. Kennerh E. Beil and Mr. Frederick A. Meserve.
They determined there was no actual market to which the subject tract
could have been exposed on the 1859 date of valuation. They, therefore,
determined the value of each of several categories of land within the
tract according to its highest and best use. The value of the land in
each category wasvadded together to determine the value of the whole.

For the purpose of determining the value of the timberland the
value of the standing timber was incorporated in the report. Such
value was derived by multiplying the volume of board feet of lumber
found in stands of mcrchantabie timber by its market value. The
plaintiff’s appraisers concluded that the 1859 value of the subject tract
to be $1,530,000.00 for 440,939 acres, or an average value of approxi-
mately $3.47 per acre.

35. The defendant called Mr. C. Marc Miller as an expert witness.
He, as did the plaintif{'s appraisers, analyzed such factors as the
size of the tract, accessibilicy, economic conditions, population,
character and uses of the land, and transportation to determine the effect
thercof upon the separate parcels aggregated to value the entirety. In

addition, his rcport discussed the financial aspects a hypothetical
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purchaser would have coasidered, such as investment risks, and holding
period to recover inVCSCmERC.aﬂd profit. It was his conclusion that
the Lalr market of the s'Klallam tract as a whole was, as of March 8,
1859, the sum of §$44,252.60, or slightly Ln excess of $0.10 per acre.

Yoo We riad the highest and best use to which the $'Klallam tract
was adaptable on March 8, 1859, was for timber production. We therefore
value the S'Klallam tract as a whole as timbecland on March 8, 1859.

37. Based upon the findings of fact herein sect forth and the
record as a whole, the Commission finds that the land herein described
and referred to as the s'Klallam tfucc, cousisting of 438,430 acres, had
an 1859 fair market value of $440,000.00,

8. The couslderatlon to be given by the defendant to the Indian
treaty parties Lor the lands ceded by them under Article 5 of the 1855
Treaty was the sum of $60,000.00. 1n addition, the said 1855 Treaty
made available under Article 6, the sum of $6,000.00 to enable the
Indians to move to and scltle uponthe reservatlons which was created under
Article 2. The said 18%) ‘treaty did not describe the share of the
monctary consideration cach tribe was to receive, but provided that such
cous tderation be received for the use and benefit of all the signatory
Lribes,

The Commisslon (inds that, in the absence of a treaty apportionment
ol the considerat{on to cach of the lndtﬁn sipnatorices, it is proper
to allocate the wonetary censideration La proportion to the approximate

tribal populatfons on Murch 8, 185 the clifecctive date of the treaty.

3
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The decision in Duwamish Indians, et al., v. United Scates, 79 Ct. Cl.

542 (1934) found the $'Klallam, Chimakum, Sikokomish and Toanhooch
Lribes were the I[ndians parties to the 1855 Treaty and, at the time
thereof, the §'Klallam and Chimakum tribes numbered 875 perscns and the
other ;ndinn slgnatories numbered 465 persons. The total population

ol the participating tribes was 1340 persons and the $'Klallam-Chimakum
population represcuted 65.37 thereof. Applying this percentage to the
total treaty consideration of $66,000.00, that portion allocable to

the plaintiff herein Ls the sum of $43,098.00.

19, The Commission fiads that the total consideration of
$473,098.00 payable to the $'Klallam Tribe of Indians under the p%o-
visions of the Treaty of Jume 25, 1855 for the cession to the United
states by satd tribe of 438,430 acres of land held by it under Indian
Litle was so0 grossly inadequate for land having an 1859 fair market
value of $440,000.00 as to make the conslderation unconscionable within
Section 2(3) of the indian Claims Commission Act. (60 Stat. 1049, 1050)

40.  7The evidence of recoed fails to show the $'Klallam tribe
recelved any of the money provided under Article 6 ol the 1855 Treaty.
Accordimgly, the S$'Klallam Tribe {s entitled to reccover the sum of
$400,820.00, sald sum being the difference between the sum of
$4&0,000.000 and Lhe sum of $39,180.00 allocated as consideration acfually paid

to the S'Kiallam Tribe under Atvticle 5 of the 1855 Treaty, less any
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of Facts apainst such sum as Che detemndant may be entitled.

Conclusions ol Law

Bused upon the {oregoing {indings of fact and all the cvidence

ol record, the Commission coucludes as a matzeor of law:

L. The 438,430 acres ceded to the United States by the S'Klallam

Tribe of ladlans under the 1855 Polint-No-Polnt Treaty, 12 Stat. 933,

had a falr market value of $440,000 as of Macrch 8, 1859, the effective

date of sald treaty.

2. The 1855 Treaty conslderation allocable to the S'Klallam Tribe

as $43,098.00, which conslideration was unconscionable under Section

2(3) of the Indian Claims Commlssion Act, 60 Stat. 1049, 1050.

3. The $'Klallam Telbe of Indians [s entitled to recover from

the detendant the difference between the 1859 fair market value of the

valued lands, $440,000.00, and the 1855 Treaty consideration actually

tribe, $39,180.00, or the sum of $400.820C.00,
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