
Ik:c idct l :  Octobcr 1, 1970 

I)on;~Ld I < .  M;trsllitI 1 w i t h  whom was 
Mr. AssLstctnt Attorney C e n e r n l  , 

S l i i r o  hshiwrt, A t t o r n e y s  f o r  the 
Ikfcnd:int.  R icha rd  1,. Heal and A .  
Willard (h r l son  wcre on t h e  b r i e f .  

O P I N I O N  OF THE r :OmISSZON 

Kuykcndnll, CI~:iirnuln, d c l i v e r c d  t i ~ c  o p i n i o n  of the Commission. 

Tllc ConunissFon has p r c v l o u s l y  d r t c r n i n c ? d  in c h i s  case t h a t  t h e  

2 6 ,  1855 T r c a t y  oC I'oLnt-No-Point- (12  S t a t .  933) rts o f  March 8, 1859. 

( 5  Llld - (: I . Comn. b 0 7  (1 957)) l'hc case is now before  t h e  Commission 



'i'f~c S '  K l c l l l n n ~  t r i i c t  i.s 1oc;ltcrI i n  t h e  p r c s e n t  S t n t c  of Washington,  

p r i l ~ c i p i t l l y  in C l ; i l l a m  ( : o ~ i n t y .   bout o n e - s i x t h  of t h e  s u b j e c t  l and  

i s  i n  . J c f f c r s o n  County,  l y i n g  i n  t h a t  p a r t  of t n e  coun ty  b o r d e r i n g  

on t h e  w c s ~ e r n  s h o r e  o l  Admf.rulty I n l e t  and n o r t h  o f  t h e  p r e s e n t  

town of  P o r t  (:amble. 'she ~ ' ~ l n l l n r n  t r a c c  is  a  s t r i p  o f  l a n d ,  v a r y i n g  

f i v e  LO e i g h t e e n  m i l e s  i n  wid th ,  stretching 85 m i l e s  a l o n g  t h e  s o u t h e r n  

short o f  t h c  S t r a i t  o f  J ~ m n  dc  Fuca Erom t h e  w e s t  s h o r e  o f  Puget  Sound 

LO w i t h i n  20 milas o f  the P n c i i i c  C o a s t .  A b l u f f  e x t e n d s  a l o c g  most o f  

c h c  c o a s t  o f  t h e  str:ii c which v n r i e s .  i n  d e p t h  t o  200 f c e t  from t h e  

s h o r c  l i n e .  I i i l l s ,  r i s  Lng t o  more ~ h n n  2000 f e e t  e l e v a t i o n ,  a r e  

l o c n t c d  s o u t h  o f  thc  Cl:it lund :~nd a r c  c u t  by d e f i l e s  and  s t e e p  , 

w a t c r  c o u r s c s .  'The weiltlittr is  mild cind t h e r e  i s  a n  abundance o f  r a i n -  

fa1 1 c x c c p t  i n  chc n o r t h c a s  t e r n  p o r t i o n  of t h e  s u b j e c t  l a n d  where 

farm i r r i g a t i o n  i s  necessary d u r i n g  t h e  summer months. 

Dcvclopmenr of t h e  Olympia P e n i n s u l a ,  i n c l u d i n g  t h e  S ' Y l a l l a m  

t r a c t ,  w a s  r c t a r d c d  by I n d i a n  wars and i c s  p h y s i c a l  i s o l a t i o n .  The 

l a c k  o f  a c c e s s i b i l i t y  t o  t h c  i n t e r i o r  xnd w e s t e r n  r e g i o n s  of t h e  subject 

l and  r c s u l  t e d  i n  i~ l i m i t a t i o n  upon i t s  i n d u s t r i a l  growth.  The economy, 

i n  1553, cvo lvcd  around lumber and was c e n t e r e d ,  r e l a t i v e  t o  t h e  S' Klallan 

t r a c t ,  i n  chc  e a s t e r n  p a r t .  I n  1860 p l a t t e d  and township l a n d  amounted 

t o  o n l y  .03 p e r c e n t  of t h e  sub jec t  l a n d .  There  w a s  o n l y  one town and  

s m a l l  a g r i c u l t u r a l  s c ~ c l c m c n t u  Loci~tcd in t h e  e a s t e r n  p a r t  o f  t h e  t r a c t  

a t  Dungcncss Iloy, l 'ort A n ~ c l c s  end Scquinl  Uny. 'The town, P o r t  Townsend, 
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2,781 , 600  a c r c t ; ,  w:lx 080 p e r s o n s .  'Shcre were n o  r l r i l r o a d s  i n  t h e  
. . 

cn L Lrr :  Prige t Sound ti rcu  rud . fcw o v c r l  and r o u d s  w i t h i n  t h e  S ' K l a l l a m  

Lravvl bc twccn  p o i n t s  oC the. s r t h j c c t  land w a s  by w a t e r ,  f o o t  t r a i l s  

ol' 1.a:ld M:111q;emcnt, wc f i n d  t i k c  circa 01 t i ic S '  Klclllarn t r a c t  t o  b e  

Thc  S'K1:illom L r r ~ c t  is locz t tcd  w i t h i n  a band o f  h e a v y  t i m b e r  

>t P l a i n t i f f  c l a i m s  4 L k O , 1 3 ( )  acres o f  1:lnd a r c  i n c l u d c d  in t h e  s u b j e c t  
t LXC t , t n c l  t id ing  1 0 , 9 3 9  i l c r c s  o C ~ i d ~ l ~ ~ i d s ,  whc.re, i t  i s  a l l e g e d ,  t h e  
i l ~ d i i \ l i s  ftshcd nnti : ; t o red  1 ass. As ;I rcsul t ,  the area c l a i m e d  by the 
1) ~ : L ~ I I L  L l t 1.s 1500 :LC L-cs gre : l t rbr  ~ .h i ln  ~ 1 1 ~ :  s i z e  ~1~1~110wl .edged by  t h e  
J ~ i c n d : i i ~ ~ .  'l'lit? L L L I C L  I;111ds i11-t: 9 p i i r t  ( 1 c  t h e  S t r u i t  of .Iunn de F u c a ,  
a nnvlg ; lb  1 c w:lccrwiLy wit  Lch, ttntlcr o r t i i ~ i a r y  c i r c u m s  t a n c c s ,  La n o t  
S ~ I I ,  j c c  t t o  pr iv ; iLc  p o s s e s s i o n .  '1'1 inr : i t  ant1 llaida I n d i a n s  of A l a s k a  v.  
Unitccl S t n t c s ,  182 ( :c.  ( : I .  1 3 0 ,  'i8C) F.21ld 7 7 8  (1068) .  In any e v e n t ,  
L ~ I C  Collunission L i d s  i t  u ~ m c c t * s s n  ry L O  add t h e  tic rcagc? o f  t h e  t i d e l a n d  
o r  Lo c o n s i d e r  t h c  q t t c s t i o n  o f  t h c i r  uwncr s t iFp  i n  o r d c r  c o  e v a l u a t e  
t-hc S ' l < l c ~ l l n m  t r n c [  11s LI wholc  c o n s i s r c n t  wicil tltc 1859 h i g h e s t  a n d  
b e s t  u s e ;  i - e . ,  ttlc produc~Lon oC t i m i w r .  111 a d d i t i o n ,  t h e r e  has been no 
t r e a t y  c x t i n g u i s h m c n t  b y  t h e  d c t c n a a n ~  o f  any o f  t h e  p l a i n t i f f ' s  rights t o  
f i s h  i n  t h e  t i d c l n n d s .  A r t i c l c  4 of L ~ I C  1 H 5 5  Trcacy  s p e c i f i c a l l y  
s c c u r c t l  L O  t h e  p l n 1 1 1 ~ L i i  t f i c  r iK \ i t .  L O  t ake  ". . . f i s h  a t  u s u a l  a n d  
a c ~ ~ i s L o r i i ~ d  ~ r v u n d s  clnd sr:xti,?n. . . L I I  common w i t h  a i l  c i t i z e n s  o f  
L I ~ C  Uni t c d  S ~ ; i  t e a .  . . " 



I11 L11cl sr~b j e c  L l:lnd ;IS oi c h c  185'1 clatc o t  valuation and no mineral 

t l c p o s i c s  L:l rnarkctclhle quantFLi.cs havc bccli rliscovcrcd. w e s t  of t h e  



f n t l r e  c r n c t ,  and c o n s i d e r e d  t h e  p o s s i b l e  f a c c o r s  t h a c  would be 

t h c  vnlu i .  methods pursued b y  t h c  r c s p c c t i v e  e x p e r t  w l t n c s s c s .  A s  n o t e d  above ,  

they have  s o u g h t  to 190 l a t e  a t d  vu lue  s c p a r a t c l y  c e r t a i n  s m a l l  segments  

; i re  t i l l - 1 1  totaled 1x1 o r d e r  t o  a t t a i n  a n  o v c r a l l  v a l u e  f o r  t h e  e n t i r e  

t r a c t  . '1 ' 1 :~  Comml Y:; l on has v i ~ L u t ~ 1  t h c  S' Kallam t r a c t  as a whole c o n s i s t e n t  

w i  t 11 1 t s h  1 gltcs t and Iws t u s e .  111 d o  in$; so, we h a v e  cnrls i d e r e d  t h e  

cvttsnL L o  whfch t l lc subject L a n d s  hove bccn cnllanced by t h e  p r e s e n c e  

01' L Lcr p a r c e l s  hnv ing a greater u s c ~ f u l n c s s  for p u r p o s e s  o t h e r  t h a n  

dollc. t h l s  r e p e a t e d l y  i n  tllc past. anti wf t h  t h e  a p p r o v a l  o f  t h e  C o u r t  o f  

C l . : t I m s .  C i t i z e n s  Rnt~d of Pot:lw:lrontI 111dianu of Oklahorn:~ v .  Uni ted S t a t e s ,  

179 C t .  (11. 4 7 3  ( 1 9 6 7 ) ,  r -c r t .  d e n i e d ,  389 U.S. 1046, Yaklma T r i b e  v .  

(111 1 t c d  S t a t e s ,  158 Cc. C 1 .  6 7 2  (L962) .  'I'ht. Conimfsslon is a l s o  o f  t h e  

01' 1 n Ion t l i t i  t the vtl luc concf  u:? f o t ~ s  oi thc, rcspcbct lvc. c x p c r t  w i t n e s s e s  

r e p r e s t - n t  t h e  extrem'?s of ;I illgh : i d  low a p p r a i s i l  f o r  t h e  s u b j e c t  t r a c t ,  

n c i  ther o f  which o re  suppor ted  by t h e  r e c o r d .  



f : l c t o r s  w11ic.ll would 11:lvc bccn t i t k ~ r l  L n t o  c o n s i d c r a c i o ~ ~  a rc  summarized 

i)y t h c  C o u r t  of  C1ailn.r in O t o e  rind E l i s .qour i  T r i b e  o f  I n d i a n s  V. U n i t e d  

S ~ : l t c s ,  1 3 1  Cr . cl .  595, 131 F. S ~ p p .  2 6 5  ( 1 9 5 5 ) .  T h e  C o u r t  s t a t e d  

A p p l y  Lng t l i  is s t : ~ i ~ d ; l r d ,  wc f Ltld t h a t  i n  1859, there w e r e  g r ea t  

I l u a n t t  tlcs o C  i ) oug l a s  f i r  ;IS w e l l  ;IS o t l l c r  lcss m a r k c t a b l e  s p e c i e s  of 

L imlwr, 1oc:lccd wi t h i n  ;1 a~ax ln~urn  o f  rwo t n i l c s  of strcams, s o m e  of 

w11it:li wrbrc. drLv:ll,lc. f o r  l i m l t c * d  p a r t s  of t l ~ c t l r  Lcng th .  I'lic c u t t i n g ,  

r l t i  L 1 i t ~ g  a ~ ~ r l  1 :ll,r [(-:it lo11 ( I T  ittalbc.1- i)rotluc:r.r wc.rcs i l r t '  p r i l>c .  i p n l  i n d u s t r i c s  

oi Cllc: t - l t t  i rr. I ' U ~ L * ~  Sutlnd r t - g i o ~ ~ .  ' 1 ' 1 ~ .  f o r c s  t o f  t i l e  cas t c r n  p a r t  o f  

tilt. S ' K l a l  1m1 t r a c t  I)urt!~.r  in;; o n  or n ~ * ; i r  t h e  Sourd  p a r t  icf p a t e d  

i ~ r o [ ) o r L l o n a t c l y  I n  s u p p l y i n g  raw 1n i l t c r i : i l  t o  t l t c s c  i n d u s t r i c s  w h o s e  



;dva i l tngc  oE a f a v o r a b l e  l o c a t l o n  and wa te r  f o r  l o g g e r s  t o  r a f t  l o g s  

t o  tllc m L l l s ,  f o r  Log s t o r ; ~ g c  and f o r  t h e  o p e r a t i o n  o f  t h e  machinery .  

I n  1860 ,  t h c  s n w n i l l s  o f  tile Puget Sound produccd more t h a n  69 ,000 ,000  

bo:~rrl i c e  r of lumber .  

'Shcrc were c c r t c l l n  f a c t o r y  t h a t  tended t o  d i m i n i s h  t h e  1859 v a l u e  

o r  ~ i t e  s i ~ l ~ j ~ c t  l a n d .  ~ ' i ~ c  lumber product  Lon or' t h e  S I K l a l l a m  t r a c t  
- 

co~tlpctcd wLth l a n d  scl l i n g  f o r  $ 1 . 2 5  per n c r c  and c o n t a i n i n g  lumber  more 

S f K l n l L a m  t r a c t  was a s p e c i e s  o t h e r  than  f i r ,  f o r  which t h e r e  was 

a l t m l t c d  m a r k e t .  I n  vIcw o f  t h e  s l o m e s s  o f  d c v e l o p n e n t ,  a  p r o s p e c t i v e  

p u r c h a s e r  had t o  n n t i c l p n t c  o long hoLdLny p e r i o d  b e f o r e  a  p r o f i t  

c o u l d  bc r e n l i z c d  w h L 1 t .  a t  t h e  eame tLme rejecting t h e  a t t r a c t i v e n e s s  of 

corn!~c.tlnl; invcs tnler l t s  y I c l d i n g  ;I more Lmmed Lcltc and c c r t a L n  r e t u r n .  

Upon c o n s l d c r a  t i o n  of a l l  of the  e v i d e n c e ,  t h e  Commlss Lon h a s  

cone l uded  t l l a t  t h c  418,430 ac r e s  c o n s t i t u t i n g  t h c  S '  K l a l l a m  t r a c t  

had :i f:llr mclrkct v a l u e  on E a r t h  5 ,  1859, o l  $440 ,000 .00 ,  o r  r o u g h l y  

S l . 0 0  p e r  a c r e .  





cntitlcd t o  r ecove r  tile YUX of  $400,820.00 f rom t h e  d e f e n d a n t  less 

a n y  ;I L l u w z b  lc of Esc ts. 

Concur r Lng : 




