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Commission. 

T h i s  s u i t  w a s  b rought  t o  r e c o v e r  whatever  sum might be due  i f  

S e c t l o n s  1 0  th rough  1 5  o f  t h e  Creek Agreement procla imed on J u n e  28,  

1901  ( 3 1  S t a t .  861), were r e v i s e d  on t h e  ground of u n c o n s c i o n a b l e  

c o n s i d e r a t i o n  o r  o t h e r  e q u i t a b l e  grounds ( c l a u s e  3 of  s e c t i o n  2 of  t h e  

I n d i a n  Claims Commission Act of 1 9 4 6 ,  25 U.S.C. 70a(3) )  o r ,  a l t e r -  

n a t i v e l y ,  t o  r e c o v e r  any b a l a n c e  which might be  due t h e  p l a i n t i f f  a s  

a consequence  o f  t h e  d e f e n d a n t ' s  f a i l u r e  i n  n e g o t i a t i n g  t h e  c i t e d  

Crcek Agreement t o  ndhcre  t o  t h e  c r l t c r l o n  o f  f a i r  and h o n o r a b l e  

d e a l i n g s  ( c l n u s e  5 o f  y e c t i o n  2 of t h e  Ac t ) .  



The f a c t s  u p o n  which t h i s  s u i t  i s  founded were a t  i s s u e  i n  t h e  

Court  of Claims under a  s p e c i n 1  j u r i s d i c t i o n a l  s t a t u t e  i n  t h e  c a s e  of 

Creek Nat ion v.  United S t a t e s ,  97 C t .  C 1 .  602 (1942) ,  c e r t .  d e n i e d ,  

318 U.S. 787 (1943).  Beginning i n  1902 ,  t h e  d e f e n d a n t  a p p o i n t e d  t h r e e -  

man commissions t o  a p p r a i s e  Creek-owned t o w n l o t s  p r i o r  t o  t h e i r  sale 

t o  t h e  p u b l i c .  These townlo t s  were l o c a t e d  i n  a number o f  t o w n s i t e s  

i n  what i s  now t h c  S t a t e  of Oklahoma, and t h e i r  p roceeds  were  t o  b e  

d e p o s i t e d  t o  t h e  p l a i n t i f f ' s  c r e d i t .  A f t e r  a p p r a i s a l ,  a m a j o r i t y  of t h e  

t o w n l o t s  were  s o l d  a t  h a l f  t h e i r  a p p r a i s e d  v a l u e  t o  s e t t l e r s  who, h o l d i n g  

t h e  p r o p e r t y ,  were e n t i t l e d  t o  buy under  S e c t i o n  11, 1 2  o r  1 3  of t h e  

Creek Agreement ( E C D ~ ) ,  and t h e  remainder  were  a u c t i o n e d  u n d e r  S e c t i o n  

4 = While a m j o r i t y  of t h e  l o t s  were  c la imed and s o l d  u n d e r  t h e  

h a l f - v a l u e  p r o v i s i o n s ,  a number which had been i m p r o p e r l y  s c h e d u l e d  

f o r  h a l f - v a l u e  s e l e c t i o n  were,  th rough  l i t i g a t i o n  i n i t i a t e d  by t h e  

d e f e n d a n t ,  r e t r i e v e d  f o r  eubaequent a u c t i o n .  . 

By a p r e t r i a l  s t a t e m e n t  f i l e d  on  February  1 9 ,  1970,  as r e f i n e d  

by a mot ion f o r  a n  o r d e r  de te rmin ing  the i s s u e s  t o  be t r i e d ,  f i l e d  o n  

June 1 6 ,  1970,  t h e  de fendan t  sought  t o  e s t a b l i s h  t h e  i s s u e  of l i a b i l i t y  

and l i m i t  t h e  quantum of damages i f  l i a b i l i t y  were  found t o  exist. 

The p l a i n t i f f  responded w i t h  s i m i l a r l y - t i t l e d  p l e a d i n g s  on  May 25, 

1970 ,  and J u n e  18, 1970. Respec t ing  t h e  i s s u e s ,  t h e  p a r t i e s  a g r e e  

t h a t  i f  t h e  h a l f - p r i c e  c o n d i t i o n s  were imposed upon t h e  p l a i n t i f f  

i m p r o p e r l y ,  i . e . ,  wi thou t  c o n s c i o n a b l e  c o n s i d e r a t i o n ,  i n e q u i t a b l y ,  

o r  as a  consequence of u n f a i r  o r  d i s h o n o r a b l e  d e a l i n g s ,  l i a b i l i t y  
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c x i s t s  t o  t h c  e x t e n t  of t h e  r e m n i r l i n g  o n e - i i a l f  of t h e  a p p r a i s e d  v a l u e  

c t i  e n c i ~  of  thc townlo t s  s e l e c t e d  u n d e r  S e c t i o n  11. o r  1 2  o r  13 of t h e  

Crcek Agreea~cnt ( s u p r a ) .  

The dcfcndnnt  concedes  t h a t  tlie o s s c r t l o n  of t h i s  cLaim i s  not 

barrcc~ by r c s  ~ u d i c a t a  :ls ~t p r c s c n t s  n c l a i m  not  w i t h i n  t h e  j u r i s -  -- -- 

d f c t l o n  of  t i ~  Court  o f  Claims i n  t h e  p r i o r  l i t i g a t i o n .  Creek N a t i o n  

v .  UnLtcd S t a t c s ,  168 C t .  C 1 .  483 ( 1 9 6 4 ) .  A s  i t  i s  a p p a r e n t l y  n o t  

c o n t c s t e d  t h a t  t h e  f a i r  m r k e r  va lue  of t h e  t o w n l o t s  w a s  a t  least  t h e  

a p p r a i s e d  v a l u e ,  pnymcnt of on ly  50Z o f  t h c i r  v a l u e  as c o n s i d e r a t i o n  

l i k e l y  w i l l  b e  h e l d  unconscionable  upon t h e  p r o d u c t i o n  o f  a p p r o p r i a t e  

p r o o f .  Scc Ncz Pcrcc T r t b e  v. UnLted S t a t e s ,  176 C t .  C l .  815 (1966);  - - 
a t  826 ,  8 2 7 ,  c e r t .  dcnled, 386 U.S. 984 (1967).  

The p l a i n t i f f  a l s o  u r g e s  t h a t  the a p p r a i s a l  commissions  i n  f a c t  

f a i l e d  t o  a p p r a i s e  tiw towrllots as h i g h  os t h e i r  t r u e  market  value, 

and t h a t  t h e r e f o r e  t h i s  Commfssfon o u ~ h t  t o  v a l u e  e a c h  o f  t h e  % a p p r a i s e d  

t o w n l o t s  und itword t h e  p l a i n t i f f  the d i f f e r e n c e .  The d e f e n d a n t  c o n t e n d s  

t h a t  tllc p r i n c i p l e  of c o l l a t e r a l  e s t o p p e l  bars  r e l i t i g a t i o n  of t h i s  
1 / - 

E a c t u o l  i s s u e  which was r a i s e d  i n  t h e  p r i o r  Creek c a s e  (97  C t .  C1. 602).  

1/ The d e f e n d a n t  f u r t h e r  contends  t h a t  t h e  ~ a r t i e s '  ag reement  on  - 
i s s u e s ,  a s  e x p r e s s e d  Ln a p rev ious  Ilearing,  aLso b a r s  l i t i g a t i o n  o f  t h i s  
p o l n c  ('l'r., 21 ,  2 2 ) .  ilowever, we d e c l i n e  t o  hold  t h a t  a p a r t y ' s  
s t a t e m e n t  i n  o r a l  argumcnt w i l l  e fEect  o waiver  o f  a c l a i m  s t a t e d  i n  
t h e  p l e a d i n g s  under  t h e  ~ F r c u m s t a n c e s  of t h i s  c a s e .  



73 I n d .  C1. Cam3. 4 8 4  487 

'The p r i o r  lltigntfon Ln the Court o f  Claims prcscnted :his 

.rlnp,le i s s u e  ( C r c e k  Nr i t lon ,  s u p r a ,  et 610): 

6 . . whccher or not these townsite commissions 
were guilty of fraud or made such n gross mistake 
ns would justify us in sec~ing aside their action 
and ourselves determining the value of these 
townsites. 

On that single issue, the Court concluded that (id., at 611): 

Under these circumstnnces, it would take proof 
of the strongest charscter to make us conclude that 
there was either fraud or gross error in these val- 
uetions. The proof offered by the plaintiff fails 
to convince us of either. 

The defendant contends ttlat because the underlying factual basis is the 

snme, i.e., whether the townlots were in fact appraised at their true 

market value, the claim or cause of action is the same and is conse- 

quently barred of relitigation by the principle of collateral estoppel, 

a defense available to the defendant under appropriate circumstances. 

Creek Mation v. united States, 168 Ct. C1. 512 (1964). 

We agree that the parties ore collaterally estopped from re- 

Iitlgatiq any fact which (1) was determined in the litigation styled 

Creek Nation v. United States, 97 Ct. C1. 602 (l942), and (2) was 

cssentinl to that decision. Commissioner v.  Sunnen, 333 U.S. 591 (1947). 

The difference in the ultimate issue to be determined in this 

case and the prior case is apparent. There the Court wns concerned' 

with whether the evidence of higher true market value constituted 

proof that the appraisnls must have been arrived at through fraud or 

gross error. For the purpose of this claim, the Commission will be 
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r c q u i r c d  t o  we ig l l  t h e  e v i d e n c e  a n d  d e t e r m i n e  t!ie t r u e  m a r k e t  va lue  f o r  

fr l  view of t t w  Eorcgotng  d L s c u s s i o n ,  i t  is  a p p a r e n t  t h a t  t h e s e  

must bcs t h e  two i s s u c s  t o  be next L i t L g n t e d  i n  the case at bar: 

1. Wl~ctltcr tllc I i a l f - p r i c e  c o n d i t i o n s  were  imposed 
by ttic defendail  t upon t l w  p l a i n t  i f f  w i t h o u t  
consc io i t ab l e  c o n s i d c r a t l o n ,  o r  o t h e r w i s e  
fncquf tnb l .y ,  c r  r w i t h o u t  ndl le rence  t o  the . 
p r  Lnt:Lplt  of f n L r  and I ~ o n o r a b l e  d e a l i n g s .  

-. - 
Richa rd  W. Yarb 

4 Concur :  




