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OPI? i IO? i  OF TiiE COMKISSION 

Conmissioner Vance de l ive red  the opinion o f  the  Commission. 

Thc Conmission has before  it c l a i m  under c l auses  3 ,  4 and 5 o f  

Sec t ion  2 ol t he  Indian  Claims Commission Act a s  t o  c e r t a i n  lands  

c n v t  o r  the M i ~ s o u r i  l i iver i n  North and South Dakota. Docket 74 i s  

n cluLlll hy  tllc Sioux Nation brought: by s e v e r a l  p r e s e n t  day Sioux T r i b e s .  

'Jilt: p o r r i o n  of the claim he re  a t  i s s u e  involves a  c la im on beha l f  of  

t l l c  Yanktormi and Tcton Sioux t o  a b o r i g i n a l  t i t l e  t o  a  t r a c t  o f  land  

l a r g e l y  between the James and Missouri  Rivers .  Docket 221-A i s  a  

c la im by t h e  Chippewa Cree Tribe  of the  Rocky Boy's Reserva t ion  f o r  

a lmost  rhc i d e n t i c a l  a r e a .  The Chippewa Cree Tr ibe ,  however, has now 

collccded t h a t  i t  has no i n t e r e s t  i n  thcsc  lands .  (See T r a n s c r i p t ,  

llcoring o f  A p r i l  1, 1970, Dockets 191 and 221-B, a t  pige 3 ) .  Wc thus  

t l is~lkiss t h e  p o r t i o n  of  t h e  c la im i n  Docket 221-A r e l a t i n g  t o  l ands  i n  

North nnd South Dakota e a s t  and south  of mouth of t he  L i t t l e  Knife 

ftfvt.?r- The Three A f f i l i e t c d  Tr ibes  o r  t he  Fo r t  Berthold Reserva t ion ,  

:;uccc.ssoru t o  t hc  ;.landan, Ar ib ra  and I'lidatsa T r ibes ,  c la im a b o r i g i n a l  

t i  tlc t o  nn a r e a  which i n  p a r t  overI.aps B por t ion  of  t he  lands  claimed 

Ln Doclcet 74. A por t ion  of the  claim i n  Docket 350-C h a s  been d i s -  

posed o f  i n  o u r  opinion i n  T u r t l e  Mountain Ihnd v. United S t a t e s ,  23 

Ind . C1. Canun. 31 5 (1970) . 

I n  o r d c r  t o  den1 with the l e g a l  ob jec t ions  r a i s e d  by de fendan t ,  

i t wi 1 I. be u s c f u l  t o  review thc  labyr-Lntl~inc h i s t o r y  o f  the c l a im  i n  

Docket 74.  Thc o r i g i n a l  p e t i t i o n  was ELlcd on August 1 5 ,  1950. On 

A p r i l  5 ,  1954 ,  p l : l ln tLffs1  p e t i t i o n  w n s  dismissed ( 2  Tnd. C l .  Comm. 



d i s m i s s a l  i n  nn opin ion  which  1 s  rc?ar:ed on ly  at 146 P .  Sup?.  2 2 9 .  

the Court o f  Claims t h a t  t he  c la im ' h d  not been adequa te ly  p r e s e x t e d  

t o  the Conmisston by previous  counse l .  On rjovcmber 5 ,  1957,  in an 

o r d e r ,  Latcr rcportcd a t  182 Ci. C l .  9 1 2 ,  t h e  Court of Claims r e m n d e d  

t l ~ c  case t o  the Commission f o r  a determina t ion  a s  t o  

1 ) whetliter t he  c la imant  Indian  t r i b e s  a r e  
e n t i t l e d  on the  b a s i s  of s ta tements  made i n  
support  of tile above motions t o  have t h e  proof  
i n  t h i s  case  reopened, and (2)  i f  s o ,  t o  r e c e i v e  
the a d d i t i o n a l  proof sought t o  be o f f e r e d  and on 
t h c  b a s i s  t h e r e o f ,  toge the r  w i t 1 1  t he  r eco rd  
olrcndy mmcle, r econs ide r  i t s  p r i o r  d e c i s i o n  i n  
t h i s  m a t t e r . "  

On Novelnber 19, 1958, t he  C o m i s s i o n  ordered  t h e  c a s e  reopeced  

t o  r e c e i v e  a d d i t i o n a l  p roo f .  On November 4 ,  1960, t h e  C o m i s s i o n  

granted  p l a i n t i f f s '  motion t o  amend the o r i g i n a l  p e t i t i o n  i n  Docket 74.  

'Tn January 1961, defendant  f i l e d  i n m e  Court of Claims a  p e t l t i o n  f o r  

w r i t  of mondnmuv o r  o t h e r  e x t r a o r d i n a r y  r e l i e f ,  a l l e g i n g  t h a t  t h e  

Conmission's order  o f  November 4 ,  1960, v i o l a t e d  t h e  c o u r t  ',s mandate 

upon remand of  the  c a s e .  Defendant nrgueh t h a t  t h e  i n c l u s i o n  i n  t h e  

amended p e t i t i o n s  of  o cLnim t o  a b o r i g i n a l  t i t l e  t o  Lands e a s t  o f  t h e  

Missour i  Rtvcr  c o n s t i t u t e d  8 naw cause of a c t i o n ,  the  f i l i n g  o f  which 

w a s  n o t  t ime ly  under Sec t ion  1 2 ,  25 U . S . C .  $70k, of  the I n d i a n  Claims 

Connnis.sion A c t .  The defcnctnzt 's  p e t i t i o n  was denied by t h e  Cour t  on 

Fcl>runry 6 ,  7961 ( l a t e r  r epo r t ed  n r  182 C t .  C 1 .  912).  

DcSend3nt now renews the  ob jec t ion  r a i s e d  i n  1962 i n  t h e  Cour t  of  
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(11 il ins, nttnc l y  t h a t  the  clic Frc SFou?c. c l o i n  L O  abor i g i n n  l ownership 

c*lisc o t  t h e  MLssouri River  is barred b y  t h e  1 imiCat ior l  of S e c t i o n  12 

oC t ! ~ c  T n d i n n  C1oLm.s ComLssFon A c t .  Lic f c c l  t h a t  t h e  Court intended 

t o  and d i d  r u l e  on the  m e r i t s  of the  some t i n e l i n c s s  i s sue  i n  denying 

dcfcndnnc ' s  m~ndamus pe t  i t i o n  i n  1961. It is  almost inconce ivable  

t h a t  t hc  Court of C l a i m ,  wel l  aware of t he  expense and e f f o r t  neces-  

sary t o  p repa re  an a b o r i g i n a l  t i t l e  c laim,  would have s e n t  back f o r  

l ~ c a r i n g  a c a s e  which tt  f e l t  was l e g a l l y  bar red .  

Def endant  contends t h a t  while  t h e  Sioux e x c l u s i v e l y  used and 

occupied much of t h c  s u b j e c t  Lands, t hey  d i d  not do so e i t h e r  from 

t im immemorial or  for a  Long t im p r i o r  t o  United S t a t e s  sove re ign ty  

ovcr  t h e  a r e a .  As wc have r e c e n t l y  pointed ou t ,  exc lus ive  u s e  a n d  

occupancy " f o r  a long tir;c" by 3 t r i b c  is- suf  f i c t - n t  t o  gLve &or-igin8L' 

t i t l e .  T u r t l e  Mountain Rand v. United S t a t e s ,  23 Ind. C l .  Corn. 315, 

323 -324  (1970). 

Likewise i t  is c l c a r  s i n c e  thecour t  of Claims opin ion  i n  Sac and 

Fox TrLbe v .  Uni ted  S t a t e s ,  179 C t .  C1. 8 ,  383 F.2d 991 (19671, c e r t .  

dcnicd  389 U . S .  900 (1967), t h a t  t h e  Sioux need not  have e x c l u s i v e l y  

used and occupied  thc  s u b j e c t  lands f o r  a  long time p r i o r  t o  United 

S t a t e s  sove re ign ty  ovcr tne a r e s  involved. Tne Lourldaries of a tribe's 

a b o r i g i n a l  holdings were not f rozen as of  the  d a t e  of United S t a t e s  

s o v e r e i g n t y .  See, Sac and Fox T r i b e ,  id .  a t  2 2 - 2 3 ,  383  F.2d a t  9g8-gggw 

It is  s u f f i c i e n t  t h a t  cha lands were exc lus ive ly  used and occupied f o r  

a  long c n o q h  time p r i o r  t o  t he  t r e a t y  of ce s s ion  t o  t u r n  them i n t o  



domcs t ic  t e r r i t o r y  o f  c h c  S i o u x .  See Sac and  ?ox T r i b e  v .  U n i t e d  States, 

1 f ) l  C t .  C 1 .  139,  2 0 5 - 3 0 6 ,  3 1 j  F . 2 d  8 9 6 ,  905 (1363) ,  c e r ? .  d e ~ i e d  375 

U.S .  921 (1363). 2 "long t lmc"  r a n  curLng c h e  p e r i o d  o f  Ur?ited 

S t a t e s  s o v e r e i g n t y  o v e r  t h e  a r e a  invo lved  r a c h e r  r h a n  d u r i n g  t h e  p e r i o d  

o f  Frcncll o r  : ipr \n iS \~  sovercigni-, FrrcLevant  i n s o f a r  a s  the  p e r f e c t i n g  

o f  Tndinn t i t l c  i s  c o n c e r n e d .  

We have examined t h e  e v i d e n c e  r e l a t i n g  t o  S i o u x  u s e  and  occupany 

i n  o u r  f i n d i n s s  of f a c t .  ~y 1795 ,  T r u t e a u ' s  a c c o u n t s  i n d i c a t e  t h a t  t h e  

' re tons  occup ied  t h e  s o u t h e r n  p o r t i o n  o f  t h e  a r e a  c l a i m e d .  By 1806, 

A l e xandcr  l fcnry  had d e s c r i b e d  tike n o r t h e r n  f r o n t i e r  o f  t h e  S i o u x  a s  

rcnc!lfng the r.i.dgc a d j o i n i n g  Dog Den But: e .  Along t h e  H i s s o u r i  R i v e r ,  

c ~ x c l r ~ s i v e  S i o u x  occupancy moved n o r ~ l w n r d  a s  t h e  Handan, H i d a t s a  and 

Ariknril  ? . e f t  same o f  t h e i r  v i l l a g e  s i t e s .  I3y tire 1 5 3 0 ' ~ ,  e x c l u s i v e  

S i o u x  uuc and occupancy had reached t h e  p o i n t  o p p o s i t e  t h e  mouth o f  

thc l l e a r t  R i v e r .  

The F o r t  I k r t h o l d  p 1 ; l i n t i f f s  conrend t h a t  t h e y  r e t a i n e d  a b o r i g i n a l  

t i  t l c  t o  p n r r s  o f  t h e  ~ u ! > j c c t  t r a c t  xll ich t h c  S i o u x  came t o  e x c l u s i v e l y  

usc nnrl occupy as  t h e i r  own domestic t e r r i t o r y .  The F o r t  B e r t h o l d  

p l . a i n t i f C s  m n i . n t d n  t h a t  t l ~ e  a b o r i g i m l  t i t l e  o f  t h e  Mandon, H i d a t s a  

and A r i k s r s  c r i b c s  c o u l d  hnvc been l o s t  o n l y  by a n  u n r e s e r v e d  s u r r e n d e r  

oE t h e i r  c h i n s .  We cannot agree.  We have r e c e n t l y  r e j e c t e d  t h i s  same 

c o n t e n t i o n  i n  T ~ ~ r t l e  F.1nu:l:~j.n Rnnd v .  IJnFted S t a t e s ,  23 I n d .  C 1 .  COW. 

'51 5 ,  323-324 (1970) . Sioux ascendancy i n  t h e s e  a r e a s  f o r m e r l y  o c c u p i e d  

by  t h e  h n d a n ,  Hidn t sn  nnd A r i k o r s  gsvc t h e  Sioux a b o r i g i n a l  t i t l e  by 

r e a s o n  of exclusive Sioux use  and occupzncy f e r  o long  t ime .  S e e ,  
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S a c  : ~ n d  FOX -;rihe v .  Linicrd s t ~ r . e s ,  161 C L .  C 1 .  189, 205-206 ,  315 F.2d 

8 9 6 ,  905 ( 1 9 6 3 ) ,  c e r t .  d e n i e d  375 U.S. 9 2 1  (1963).  

3y the  T r e a t y  of A p r i l  2 9 ,  1368, 15 S t a t .  635,  ~ * i c h  wss p r o -  

clnimed on February 2 4 ,  1869,  the s u b j e c t  l ands  o f  the  Tetons and 

Ynnktonais were ceded t o  t h e  United S t a t e s .  

We t h o r e f o r e  hold t h a t  the Teton and Yanktomi  Sioux, by r eason  

of  e x c l u s i v e  use  and occupancy f o r  a  long rime p r i o r  t o  1869, had 

a b o r i g i n a l  t i t l e  t o  l ands  e a s t  of t he  Missour i  River  bounded as 

* 
fo'llows: 

( I )  Reginning a t  a po in t  i n  t he  middle of t he  Missour i  
River oppos i t e  the mouth of the l i ea r t  River  ( i n  North Dakota) ,  
n o r t h e r l y  i n  a d i r e c t  l i n e  t o  the  westernmost p o i n t  on t h e  
l i m i t  o f  Bismarck, North Dakota; 

(2) then n o r t h e r l y  i n  a d i r e c t  l i n e  t o  Dog Den. But te ;  

(3) then  n o r t h e a s t e r l y  i n  3 d i r e c t  l i n e  to  t h e  south-  
e a s t e r n  co rne r  of  the town of Winncwaukan, North Dakota; 

( 4 )  thcn  southwes ter ly  i n  n d i r e c t  l i n e  t o  t he  p o l n t  
n t  which thc  J a m s  River  c ros ses  the wes tern  l i m i t  o f  t h e  
town o f  +i.ionfred, North Dakota; . 

(5) t hcn  wes t e r ly  and s o u t h e r l y  down the  James R ive r  
t o  i t s  junc t ion  wi th  Moccasin Creek (nor th  of  S t r a t f o r d ,  
South Dakota) ; 

(6) then s o u t h e a s t e r l y  i n  a d i r e c t  l i n e  t o  t h e  no r the rn -  
most p o i n t  of Like ICnmpensa (on the sou& s i d e  of Highway 20 ) ;  

(7) then wes t e r ly  i n  a  d i r e c t  l i n e  t o  t h e  mouth o f  Snake 

These borlndnriez a r e  contiguous t o  t he  follow in^: a) On t h e  n o r t h -  
e a s t ,  t h e  a r e a  found t o  have been owr.cd by p l a i n t i f f s  i n  T u r t l e  Mountain 
h n d  e t  37.. , v. I1n:ted S t a t e s ,  23 Incl. Cl. Corn. 315 (1970); b) on t h e  
east, Royce Are,? 5 3 8 ;  c) on t h e  sou th ,  lioyce Area 410, a s  modif ied by 
our o p i n i o n  in Ycnl'con Sioux T r i b e  v .  l lnf r e d  S t a t e s ,  23 Ind.  C 1 .  Corm. 
344 (1 96 3 )  . 



Creek on t!ie J n m c s  R iver  ( s o u t h  o f  G i t o n ,  Sou th  D a k o t a ) ;  

(8)  rllcn w c s t c r l y  up t h e  s o ~ ~ t h  i:or?c o f  Snnke Creck  t o  
i t s  source  ( s o t ~ c l ~  o E Seneca ,  Soutll D~lkom ) ; 

( 9 )  t i i c~ l  i n  ;I t l i r c c ~  l i i x  .sot; t~i-southwcs:c~r1y t o  t!lt 

w e s t e r n  L i p  o r  i t icc  Lakc,  which i s  the  s o u r c c  of North  M e d i c i n e  
Creek (a130 cill l e d  t h e  n o r r h e r n  brnnch o f  E a 3  t Mcdic inc  K n o l l  
Crcck) ; 

(LO) then  sou thwcs t e r l  y  down North Medicine  Creck and 
Medicine Knoll  Creek t o  t h c  j u n c t i o n  o f  Medicinc  K n o l l  C r e e k  
wi th  t h e  M i s s o u r i  R i v e r ;  

(11) ~ h c n  n o r t h e r l y  up t h e  middle  o f  t h e  M i s s o u r i  River- 
t o  t h e  p o i n t  o f  beg inn ing .  

t 

( A 1 1  o f  t h e  above-desc r ibed  l o c a t i o n s  a r e  a s  d e p i c t e d  
on Lhc l a t e s t  e d i t i o n s  of t b e  U. S .  C c o l o g i c a l  S u r v e y  n a p s ,  
Western Uni ted  S t a t e s  1:250,000 s e r i e s  .) 

')'Iw v:l l u a r i o n  d a t e  f o r  these l a n d s  i s  February  24,  1869, t h e  d a t e  o f  t h e  

proc 1;inm t f o n  oC t h c  1868 T r e a t y .  

'She 'l 'eton and Yanktonai S i o u x  d i d  n o t  have a b o r i g i n a l  t i t l e  t o  

any  o t h e r  Land 123s: o f  the M i s s o u r i  R iver  i n  Norch Dakota w i t h i n  t h e  

b o u n d a r i e s  sct lo r t i t  i n  s toux p l a i n t i f f ' s  proposed F i n d i n g s  o f  F a c t  

No. 4 ,  f i l e d  May 31, 1963. There i s  s t i l l  pending i n  Docker 332-C 

clhc cjucut ion of 'Seton and Yanktonui i n t c r e s t  i n  Royce Area 4 1 0  a s  

d c c i n e d  i n  o u r  o p i n i o n  i n  Yankton S ioux  ~;ibe v. United S t a t e s ,  22 I n d .  

C1. Co~m. 344 (1969) .  ~ h u s  our  p r e s e n t  o p i n i o n  i n  no way d e t e r m i n e s  

t i l r l c  o r  Lack t h c r o f  t o  t h c  a r e a  i n  South Dakota h e t u e e n  t h e  n o r t h  

and s o ~ r t l ~  b ranches  oi: E a s t  Mcdicinc Knoll  Creek which w a s  c l a i m e d  i n  

t h c  p r e s e n t  c a s e  and which w c  h e l d  i n  Y:ink:on S ioux  'Tr ibe ,  s u p r a ,  t o  

w i t h i . n  Koycc Area 410 .  

Defendan t  r a i s e s  s e v e r a l  o t h e r  i s sues  which m y  be d i s p o s e d  o f  

w i .  thou: 1 c n g t h y  d i s c u s s  i o n .  De fendan: con tends  t h a t  t h e  a b o r i g i n a  1 
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t i t l e  c l a i m  i s  f o r e c l o s e d  by " r u l c  nj in ins t  s p l i t E i n g  a n  i n d i v i s i b l e  

dcrnand a n d  s u i n g  f o r  3 f r ~ g r n c n c  o f t c r  having sued and  r e c o v e r e d  f o r  

~ ) L I \ C T  p n r t s  of the e n t i r e t y " .  D C [ .  i \ r . ,  p .  9 2 .  Such t echn ica l  r u l e s  

o f  plcn t i lng  have n c v c r  h e e n  p o r t  t h i s  Cominission's  p r a c t i c e .  Our 

ru 1cs nF p r o c e d u r e  s p c c i f L c ~  l l y  reclui r c  t h a t  "a 11 p l c a d i n g s  sha 11 be 

const rmxJ o u  t o  do s u b s t a n t i a l  justice." Rule 7 ( c ) .  See  a l s o  Lower 

S ioux  I n d i a n  Community v .  Uni ted S t a t e s ,  22 I n d .  C l .  Corn.  226 (1969)-  

D e f e n d a n t ' s  o b j e c t i o n  i s  w i t h o u t  m e r i t .  

D e f e n d a n t ' s  c o n t e n t i o n  t h a t  t h e  Commission h a s  no j u r i s d i c t i o n  

ovcr a h o r i g i n n l  occupaficy c l a i m s  i s  e q u a l l y  w i t h o u t  m e r i t .  The 

Commission ' s j u r i s d i c t i o n  o v e r  such c l a i m s  was c l e a r l y  e s t a b l i s h e d  b y  

O t o ~  a n d  X i ~ s o u i i a  'I 'riScs v .  United S t a t e s ,  131 C t .  Cl: 593 ,  1 3 1  F 

Supp.  365 (1955) ,  c e r t .  d e n i e d  350 U.S. 848 (1955). L i k e w i s e  t h e  

c o n t e n t i o n  t h a t  I n d i a n s  c o u l d  n o t  o b t a i n  a b o r i g i n a l  t i t l e  i n  f o r m e r l y  

French  and  S p a n i s h  l a n d s  w i t h i n  the  Louis iana  P u r c h a s e  i s  c l e a r l y  

u n s u p p o r t a b l e .  A b o r i g i n a i  t i t l e  t o  l a n d s  w i t h i n  t h e  L o u i s i a n a  

I 'urchnse h a s  been found i n  Sac and Fox T r i b e  v .  U n i t e d  S t a t e s ,  179 

Ct. C1. 8, 383 F.2d 991 ( l 9 6 7 \ ,  c e r t .  den ied  389 U.S. 900 (1967). 

Docket 74 w i l l  p roceed  t o  a  d e t e r m i n a t i o n  o f  t h e  r e m a i n i n g  t i t l e  

i s s u e s  ( s e e  o u r  o p i n i o n  o f  J u l y  8 ,  1970, 2 3  I n d .  C 1 .  Comm. 358), and 

t o  t h e  q u c s  t i o n  o f  c o n s i d c r o  t i o n ,  va l u e  and o t h e r  i s s u e s  r e m a i n i n g  

t o  be  d e c i d e d ,  Docket 350-8 and 350-C w i l l  be t h e  s u b j e c t  of a 

s e p a r a  t c  t irle o p i n i o n  and w i l l  proceed s e p a r a  t e i y  from Docket  74.  

I n  Docket 2 2 l - A ,  p l a i n t i f f s  have conceded c h a t  t h e y  have n o  i n t e r e s t  

i n  " t h e  l a n d s  i n  North Dakota sou th  o f  o e  Ten Cent  T r e a t y  l ands" ,  

T r a n s c r i p t  o f  hearin;: on Dockers 191 and 221-R, A p r i l  1, 1970 ,  p .  3, 



whether  t h e y  a l s o  c o n c c d c  t h a t  they have no i n t e r e s t  i n  t h e  a r e a  n o r t h  

o f  t-iie ?::ssouri River  b e t w e e n  t h e  L i t t l e  l<nFfe  River  and  t h e  Mor.tana 

b o r d e r .  P l a F n t i f f s  in Docket 221-A s h a l l  n o t i f y  t h e  C o m i u s i o n  w i t h i n  

t h i r t y  d a y s  whether  t h e y  i n t e n d  t o  p u r s u e  t l ~ i s  p o r t i o n  o f  t h e  c l e i m  

i n  Docket 221-A.  

Wc Concur:  

J hn T .  Vance, C o m i s s i o n e r  ei 

Nargare t I f .  P i e  me ,  C c m i s s i o n e r  




