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THE SIX NATIONS, by Decun Williams, Jacob
Jimerson, Ruby Charloe, David Charloe,
Lewis Whitewlny, Stewarc Jamison, Peter

Buck, Milton Bubcock, Beryl Smith, Amanda
Pierce, Julius Daunforch, Oscar Archiquette,
Sherman Skenadore, and Mamie Smith, members

and representatives thercof,
THE SENECA NATION OF INDIANS,
THE CAYUGA NATION, by Stewart Jamison and

Peter Buck, members and represcntatives
thereot,

THE ONEIDA NATION, by Julius Danforth, Oscar
Archiquette, Sherman Skenadore, Mamice Smith,

Milcon Babcock; Beryl Smith and Amanda

Pierce, members and representatives thereof,

WE SENECA-CAYUCA TRIDE COF OKLAHOMA,
HZ ONEIDA NATICN OF NEW YORX,
THE ONEIDA TRIBE OF WISCONSIN,

THE TUSCARORA NATION,

Plaintiffs,
v.

THE UNITED STATES OF AMERICA,
Defcndanc.

THE STOCKBRIDGE MUNSEE COMMUNITY,

TiHE STOCKBRIDG: TRIBE OF INDIANS and the
MUNSEE TRIBE OF INDIANS. by Arvid E. Miller
and Fred L. Robinson,

Plainciffs,

v.

THE UNITED STATLES OF AMERICA,
Defendant.
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Decided: August 11, 1970.

Appearances:

Paul G. Reilly, Accorney for Plaintiffs
in Docket No. 84. Aaron, Aaron, Schimberg
& Hess were on the brief,

Marvin S. Chapman, Attornecy for Plaintiffs

in Docket No. 300-3.

Milton E. Bander with whom was Mr, Assistant
Attorney General Shiro Kashiwa, Actorneys

for Derfendant.
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OPINION OF THE COMMISSTION

Commissioner Blue delivered the opinion of the Commission.

The plaintiffs hercin are various tribes of New York Indians who
have brought claims pursuant to Section 2, Clause 2 of the Indian

Claims Commission Act (60 Stat. 1049, 1050) for an accounting by the
United States of monies payable or goods distributable., Docket No. 300-B
was severed from the claims of the plaintiffs in Docket No, 300 and con-
solidated with Docket No. 84 because of the mutual interest of the
plaintiffs in 300-B an& 84, |

The accounting petition filed in Docket No. 84 1s very lengthy,
making reference to 21 treaties or agreements entéred into with the
United States or other parties under the guidance of the United States,
The present claims, however, relate onl# to plaintiffs' objections to
the accounting under two agreements, an Article of April 23, 1792, and
the Treaty of November 11, 1794, There is a third claim, that of the
Seneca Nation of Indians. It arises out of the Treaty of Buffalo éreek,
August 31, 1826, which was a @rivace égreement_between the.Senecas aﬁd '
purchasers of Senmeca land.

By an Article dated épril 23, 1792, the United States agreed to
expend annually for the Five Nations, including the Stockbridge Iﬁ&ians,
the sum of $1500 in purchasing certain described articles. The payments
had been proposed by the Presideat because of the theﬁ existing "crisis
of affairs" iﬁvolviﬁg the Indians, and it was on condition that the
Indians evidence their attachment to the interests of the United States,

Defendant has contended that the promise of the United States to

expend $1500 annually was not supported by any cousideration and was no
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morc than a mere gratuity. The stipulation of the United States was
made at a time when the continued fricndship of the New York Indians
was of great importance to the United States. Certain tribes of the
Six Nations previously had been allied with England in the war agalnst
the Colonius., President Washiagton noted the crisis of affairs which

rendered the eoxpenditure for the Indlans highly judicious. The

obligation of the United States was undertaken on condition that the Indians

continue their attachment to the interests of the United States. We
find that under these circumstances the terms of the Article were not
merely gratuitous. There was consideration for the Article of April 23,
1792, and the UniLcd States was obligated to fulfill ics stipulated
terms, ’ ) '

The Article was superscded by the Treaty of November 11, 1794
(7 Sta;. 44). However, the records of tﬁc United States indicate that
1o sums were.evcr appropriated ;r disbursed in fulfillment of the
Article durlng the three years that it was in effect. Accordingly,

the plaintiffs are entitled to recover $1500 for each of those three

years (1792, 1793 and 1794) or a total amount of $4500.

The Trecaty of November 11, 1794, superseded the 1792 Article by
adding the sum of $3000 to the $iSOO annual payment. The mounies were
to be expended in "purchasing clothing, domestic animals, implements
of husbandry, and other ucensils-suitcd to their circumstances, and
in compensating uscful artificers, who shall reside with or near them,
and be employced for their benefit.” The Treaty became effective on

Janvary 21, 1795.
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The 1794 Treaty also provided that 'the immediate application of
the whole annual allowance now stipulated 1;557 to be made by the
superintendent appointed by the President for the affairs of the Six
Nations, and their Indian friends aforcsaid."”

The defendant has argucd that the treaty word "immediate in
regard to applicécion of the terms should be read to mean that the
allowance would bé applied "directly" to the‘affairs of the Indians.

We do not find this to be a reasonable interpretation. The Treaty

of 1794 did not provide that the annual allowance was to be spent
only when the Indians had use for thé items énumerated. Therefore

the Commission has found that the payment of $4500 was to begin in
1795 and was to continue yearly thereafter, It was, of'course, to be
spcgt only in accordance with the terms of the treaty.

The defendant's accounting report f;specting the 1794 Treaty
covered the yearé commencing in 1795.£hrough 1952, a period of 158
years. Defendant claims credit for disbursements during that period
totaling $703,133.33. Since the 1794 Treaty required payments of $711,000.00
for the 158 year perioa, defendant conceées the difference is now owing
the plaintiffs, However, plaintiffs have other objections to certain items
and the records used by defendant to suppor£ some of its claimed credits.

While it is not possible eo correlate and reconcile all of the
plaintiffs' objections, tabulations apd conclusions, the Commission haé
given full consideration to all of the exceptions taken by plaintiffs.

And, with certain mathematical corrections, we have substantially resolved
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the figures and conclude that the defendant is encitled to a total
credit of $678,781.58 for expenditurcs made in fulfillment of the
1794 Treacy. |

As set forth in Finding of Fact No. 5, the plaintiffs' exceptions
involve two matcers:

(a) the use by defendant of records showing the forwarding

of goods in lieu of the disbursement records, and

() the expenditure of funds under 10 specific categories

(totaling $16,203.47) for purposes which plaintiffs

contend do not come within the purview of the 1794

Treaty,
We agree with plaintiffs on the tirst exception. The di§bursemen£
records which reflect the actual delivery of goods to the Indians
total $9,148.28 less than the total listing of goods forwarded from
Philadelphia. Defendant is only entiﬁled to credit the smaller sum
which represeats the value of the good; delivered. in fulfillment of the
Treaty.

The 10 spécific items to which plain&iffs take exception totagl
$16,203.47. We agrec with plaintiffs on all except one item. We
believe that che payment of $1000.00 forra sawmill for the Oneidas at
Wisconsin was properly made in discharge of defendant's obiigacions
under the 1794 Treaty. We consider a sawmill to be wicthin the con;
templated "implements of husbandry, and other utensils suited to their

¥

circumstances.” But carc of orphans, expenses of delegations, agents,
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Interpreters and education are just not the type of cxpenses con-
templated. Nelther is the payment for provisions since we understand
"provisions" to mecan stocks of food or other supplies. The payment
out of the Civilization Fund was also an inappropriate expenditure.
The General Accounting Office report which refers to this item gives
no details concerning how é%c money was spent and only indicates it
was derived from the sale of Indian lands. Accordingly, we find
that the expenditurcs under 9 categories totaling $15,203.47 are not
proper credits under the 1794 Treaty.

The defendant is cntitled to credits of $678,781.58 under the
1794 Treaty. Plailntiffs are entitled to recover the difference
between this amount and the $711,000.00 required to have been expended.
This amounts to $32,218.42,

Plaintiffs contend that they are entitled to interest on the
sums due-under the 1792 Article and the 1794 Treaty. They argue
that the contracts are éivisiblc intoe annual periods and if privaﬁe
parties were involved actions for the failure to pefform each year
would separately lie and interest would_be allowed for tﬁe entire
period of each breach. Of course thi; is not a case invél#iﬁg private
parties. The United States iz the defendant. The rule is well es-
tablished that the United States is not liable for interest unless
there is an express contractual or statutory requirement to pay
interest. There is no such authority in this case. Plaintiffs

further rely on the Commission decision in The Delaware Tribe of

Indians v. United States, 21 Ind. Cl. Comm. 18 (1969), affirmed in
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part and reversed in pavt, 192 CL. CL. ___ (Junc 12, 1970) and

our language concerning the policy to "make the Indians whole . . .
had the Govermment done what it should have done.' As noted above,
the decision relied upon was appealed and the reversal by the Court
of Claims rclated to that portion of the Commission's decision upon
which plaintiffs based their argument.

The third claim, which involves only the Seneca Nation of
Indians, devolves from a private agreement (called the Treaty of
Buffalo Cfeek) of August 31, 1826, betwecen the Senccas and three men
wito purchased Seneca ltand. The arrangement was not to become
effective until the Scenecas were assured of receiving a perpetual
annuity of $2583.00. The purchasers of the Seneca laﬂd did provide
for this by buying scbgk bearing 6% interest. Thereafter most of
the purchase price was deposited In a bank in Upstate New York in
trust for the Senecas, and the Bank, for over 29 years, paid the
Seneca Nalioa of Indians the yearly anauity of $2583.00,

On Jure 27, 18456 (Sec. 3, 9 Stat. iO), the United States enacted
legislation to provide for the United States Treasury to take over

th
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und from the 1826 Treaty, and thereafter the Indians were to
receive 5% interest oa this money. The actual receipt of the fund

by the Treasury dida't occur until 1855 and no appropriacion was made
for thce Scnecas until 1857, At thot time $2152.50 was appropriated,

cepreseating 5% interest on the fuad from the 15826 Treaty, in accordance
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with Scctioca 3 of the Act o 7, 1846. A yearly poyment of $2152.50

concinuved uneil 1910 whea a2 commingling with other Seneca moales took
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"When the Federal Government undertakes
an'obligation of trust' toward an Indian tribe
or group . . . the obligation is 'of the highest
responsibility and trust,' not that of 'a mere
contracting party' or a better-business-bureau."
_Seneca Nation of Indians v. United States, 173 Ct.
CL. 917, 925 (1965)

Therefore, when the United States, through the legislation of
June 27, 1846, provided that the Seneca Treaty fund would be taken
and deposited in the United States Treasury, they were in effect
assuming the obligation to continue the yearly payment according to
the contract:right of the Seneca Nation. The assumption of a liability
entails the duty of making paymenés as specified. As the Supreme

Court said {n the case of Peoria Tribe of Indians of Oklahoma v. United

States, 390 U.S. 468 (1938):

"Indian treatles are not to be interprected narrowly
as sometimes maybe writings cxpressed in words of
art employed by conveyancers, but are to be construed
in the senses in which naturally the Indians would
understand them. They are to be construed so far as
possible, in the sense in which the Indians understood
them, and in a spirit which generously recognizes the

full obligation of this nation to protect the interests
of a dependent people.'” (390 U.S. at 472)

Therefore Eﬁé Cdmmission believes that the United States is liable
in the amount of $430.50 for eQery year, from 1857-1910, when a lesser
sum was paid to the Senecas thanm that to which they are entitled. The
defendant also is liablé for the full amount of $2583.00 for the year
1856 when no annuity at all was appropriated or palid to the Seneca
Nation. Here again, however, there should be no entitlement to

interest on the deficiency.








