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TXE mITZD STATES, 

Defendant. 

T I E  ALEUT TRIBE, ET AL. , 

v. 

TIE UNITED STATES, 

1 
) Docket N o .  369 
1 
1 
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ikfc?ndnnt. ) 

Appearances: 

3ar.ald H. Grcea and Stephen M. T r u i t t ,  
Coucsel fo r  P l a i n t i f f s ,  

.Tsn;cs E. Clubb, with whom were Ralph A.  
Y.iincy and X r .  A s s i s c a t  At torney  Genera l  
Shtro Sashiwzi, Counsel f o r  Defendant.  

Kuykcnclall , ChaLcmn, de l ivc rcd  t he  O p k ~ i o n  of the Cmnission. 

On M3y 2, 1968, c h i s  Cmziss ion concluded that  t h e  j u r i s d i c t L o r ~  

01: t h e  Lntiian Cla ixs  Corid.ssion coinprchc~~dec t h e  c l a i a s  of Eskimos 

( ~ h c r c  reprcscnced by Docket No. 285) and Aleuts  (there r e p r e s e n t e d  by 

the above-capcioncd cases) , and acc1i;:cc.i t o  dec ide  whether Eskfiiios o r  

Aleuts wcrc "1r.dFnns". The Sctiv:? VFl1nt.e of Unfil~klcct. C E  H I . ,  V. 



2 3  I n d .  C1. Cornrn. 371 . 

L 'n i~cd  S t a c e s ,  1 9  ind .  C 1 .  Comn. 140 (1968) .  The Court of Claims 

u i i i n l c d .  G n i t c d  S t a t e s  v .  T h e  Nacivc Vi l l acc  of Unalakleec,  e t  u l . ,  

188 C t .  Cl. 1, 411 F. 2d  1255 (1969) .  On December 23,  1969, t he  

Colmnfssion denicd the defendant ' s  motions t o  suspend f u r t h e r  proceed- 

ings pending ~ I l e  p o s s i b l e  enactment of l e g i s l a t i o n  which might s e t t l e  

c l a ims  of Alaskan na t ives .  The Native V i l l a g e  of Una lak lee t ,  e t  a l . ,  

v. United S t a t e s ,  22 Ind. C 1 .  Corn. 356 (1969). 

In  1970 t he  Aleut  p l a i n t i f f s  f i l e d  amended p e t i t i o n s  i n  which 

they s p e c i f i e d  t h a t  the a c t s  t h e r e t o f o r e  complained of were regarded  

2 s  breaches  of t he  defendant ' s  o b l i g a t i o n s  under A r t i c l e  111 of t h e  

'f r e n t y  of  Cession (March 30, 1867, 15 S c a t .  539) t r a n s f e r r i n g  s o v e r e i g n t y  

over  Alaska from Russia to t he  United S t a t e s .  The p l a i n t i f f s  f G r t h e r  

a l l e g e d  by t h e i r  amendments t o  the petitions t h a t  t h e  a c t s  t h e r e t o f o r e  

complnincd of were regarded as a tak ing  of t he  p l a i n t i f f s '  p r o p e r t y  

f o r  which the  p l a i n t i f f s  had not received j u s t  compensation. F i n a l l y ,  

by t h e i r  amendments co t he  p e t i t i o n s  the   lai in tiffs sought  danages 

i n c l u d i n g  i n t e r e s t .  

On March 26 ,  1970, t h e  defendant  moved f o r  a n  o r d e r  s t r i k i n g  bo th  

amended p e t i t i o n s  on the ground t h a t  'both the  a l l e g a t i o n  of  b reach  of  

t r e a t y  o b l i g a t i o n s  and the  a l l s g a t i o n  of a F i f t h  Amendment t a k i n g  

amounted t o  the  p leading  of e n t i r e l y  new causes of a c t i o n  i n  v i o l a t i o n  

of  t h e  j u r i s d i c t i o n a l  s t a t u t e  of l i m i t a t i o n s  conta ined  i n  S e c t i o n  12 of 

t h e  I n d i a n  Claims Commission Act of 1946 (25 U.S.C. 70k). The p l a i n t i f f s  

have f i l e d  menoranda i n  oppos i t ion  t o  these  motions. 



I n  orticr t o  d c c c r n i n c  w n e c h c r  t h e  amended p e t i t i o n s  do  i n  f s c t  

?rcscnt "t:ntirc!Ly IICW" C Z L I S ~ S  of a c t i o n ,  the  Co::znission n c s c  look t o  

c h c  e a r L i c r  p i c i t d i n g s .  Ln Docket 352,  the. p l a i n t i f f  al111deci t o  t h e  

T r e ~ t y  or Earch 3 0 ,  1867,  spcc i f i ca l . l y  mentioned A r t i c l e  111 of  c h a t  

l ' r e a ~ y ,  and prayed f o r  "iabr compensation" t o  be determined  by t h e  

Conmission ( P c t i c i o n ,  p;lr. 5 ,  6 ;  p rayers  f o r  r e l i e f ) .  I n  Docket 369, 

r h c  p l a i n t i f f s  a l l u d e d  t o  chc Trcnty of Parch 30, 1367, quoted from 

but  d i d  no t  c i t e  A r t i c l e  111 of t h a t  T rca ty ,  and prayed for " f a i r  

co;~,pcilsation" ( P c t i  t i o n ,  p a r .  14; prsycr  f u r  r e l i e f ) .  

T l l i s  Co~xi.xsiori must ag ree  w i t h  the  p l a i n t i f f s  . t h a t  che arriended 

p c t i t i t x l s  "a? l c y c d  1 1 0  n e w  f c ? ~  ts, t r a n x x  t i o n s ,  o r  occu r rences" ,  b u t  
+- 

s i i ~ l y  set octl wich  Xrea tcr  p a r t i c u l a r i t y  t h e  grounds upon which t h e  

p l n i n ~ i E E s  w c r d  r e l y i n g  i r o n  t h e  beginning. Respeczing the a l l e g e d  

I:iEth :kiieuciment t a k i n g s ,  use  of the phrase "fair conzpensation" was 

Thc pos tu rc  o i  the ca ses  a t  bar i s  whotly d i s t i n g u i s h a b l e  from 

thnc cliscusscd In C .  W. NcChcc, e t  nl., v. Unt tcd  S m t e s ,  22 Znd. C1. 

Con=. 10 (1 % 3 ) ,  i n  uhich  rhLs  ColmissFon d e c l i n e d  t o  pem. i t  a n  

a=cndrxnc which would have presented a new cause  of  a c t i o n  b a r r e d  by 

cne s c a t u t e  of 1i .ni t r t t ions.  In the  Nc(;hc.i! nacter ,  t h o s e  p l a i n t i f f s  

conccncfed  hat o n l y  ~ n e  quantum of relic!' v a r i e d .  The C o m i s s i o n  

dFsagrec3, holdi i ia  t h a t  t h e  theory of recovery var ied and s o  d i d  t h e  
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p r o p e r t y  upon which t h e  c l a t m  o f  r e l i e f  was founded ( i - d . ,  a t  13) .  I n  

:he cases a t  b a r ,  t h e  amendments p r e s e n t  no such v a r i a n c e s .  The 

p r o p e r t y  remains  unchanged, as does  the t h e o r y  of r e c o v e r y .  The 

pl . s in tFEfs  h ~ v e  soul;ht o n l y  t o  c l a r i f y  t h e i r  p e t i t i o n s ,  n o t  augment 

Lhem. 

In view of the f o r e g o i n g  discussion, i t  is appa ren t  t h a t  the . . 

defendant ' s motions uwut be ,  and they hereby are, denied. 

C o n c u r r i n g :  




