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OPINION ON SCOPE L J D  3EANIIK OF ARTICLES 
11 ASD 16 OF THE 1868 TREATY 

Commis s ioner  Vance de l ivered  t h e  opin ion  of t h e  C o m i s  s ion .  

The c la im i n  Docket No. 74 is brought pursuant  t o  c l a u s e s  (3)  

. and (5) of Sec t ion  2 of the Indian Claims Commission Act t o  r e c o v e r  

f o r  lands  and i n t e r e s t s  ceded t o  the United S t a t e s  under t h e  T r e a t y  

of A p r i l  2 9 ,  1868, 15 S t a t .  635. On October 29 ,  1968, t h e  Commission 

i s s u e d  an order  s e t t i n g  quest ions f o r  de te rmina t ion ,  i n  o r d e r  t o  de-  

f i n e  t h e  i s sues  which rcmaincd t o  b e  decided before  t h e  v a l u a t i o n  of 
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1 / - 
t he  lands would be undertaken.  

There were four  ques t ions  involvtng the Docket No. 74 c l a i m s ,  

two of which (ques t ions  2  and 3) a r e  now before  t h e  C o m i s s i o n  f o r  

de te rmina t ion .  However, be fo re  cons ider ing  q u e s t i o n s  2  and 3 ,  we 

must r e f e r  t o  ques t ion  1 s i n c e  i t  has  a  r e l a t i o n s h i p  t o  t h i s  d e c i s i o n  

and t o  the  procedure t o  be followed i n  t h i s  c a s e .  The f i r s t  q u e s t i o n  

r e l a t e d  t o  the  e x t e r i o r  l i m i t s  of t he  ce s s ion  n-ade by t h e  S ioux  i n  

A r t i c l e  2 of  the 1868 Trea ty .  The Commission d i r e c t e d  t h a t  a 

de ter in ina t ion  of t h i s  quest ion.would " include 9 o f  t h e  p e t i t i o n e r s '  

a b o r i g i n a l  t i t l e  c laims t o  be presented i n  t he  s u b j e c t  c a s e  i n c l u d i n g  

n o t  on ly  the claims e a s t  of t h e  Missouri  River  (concern ing  which 

hea r ings  have a l r e a d y  been concluded) bu t  a l s o  any  c l a i m s  t o  l a n d s  

wes t  of  t h e  Elissouri River  ." (Couunission Order,  October  29, 1968) . 
A c t u a l l y  i t  appears  t h a t  ques t ion  1 should n o t  be l i m i t e d  t o  t h e  

c e s s i o n  made under A r t i c l e  2  of  the  1868 Trea ty  b u t  shou ld  ex tend  t o  

1/ I n  Sioux Tr ibe  v. United S t a t e s , . 2  Ind.  C l .  Comm. 646 (1954) t h e  - 
p e t i t i o n  i n  Docket No. 74 was dismissed.  The d i s m i s s a l  was a f f i r m e d  by 
t h e  Court  of Claims i n  146 F. Supp. 299 (Ct.  C 1 .  1956).  I n  a n  o r d e r  of  
November 5 ,  1958, repor ted  l a t e r  a t  182 C t .  C l .  912, however, t h e  Cour t  
o f  Claims granted a motion t o  vaca t e  i t s  judwent and remanded t h e  
c l a i m  t o  the  Comiss ion .  On A p r i l  5 ,  1962, t he  Commission c o n s o l i d a t e d  
t h e  c l a i m  wi th  s e v e r a l  o t h e r s  which presented a l l e g e d  o v e r l a p s  and 
i s s u e d  a n  order  de f in ing  the  i s s u e s  t o  be t r i e d .  On August 27, 1965, 
15  I n d .  C l .  Comm. 577, t he  C o m i s s i o n  i ssued  a d e c i s i o n  on t i t l e .  On 
January 17, 1967, t he  C o m i s s i o n  i ssued  a n  o rde r  c o n s o l i d a t i n g  Docket 
Nos. 74 and 332-A t o  d e t e r n i n e  the i d e n t i t y  of t h e  S ioux  Nat ion  under  
t h e  F t .  Laramie Trea ty ,  11 S t a t .  749 (1851). On October  23,  1968, t he  
Comm i s i o n  issued i t s  o rde r  s e t t i n g  down c e r t a i n  q u e s t i o n s  f o r  d e t e r -  
m i n a t i o n .  On September L O ,  1969, 21 Ind.  C 1 .  Comm. 371,  t h e  C o m i s s i o n  
amended i t s  t i t l e  d e c i s i o n  of 1965, r ede f in ing  the  S ioux  boundary. 
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a cons ide ra t ion  of a l l  abo r ig ina l  t i t l e  land ceded by any a r t i c l e  of t he  

t r e a t y .  By  o r d e r  of November 14 ,  1968, ques t ion  1 was s e t  f o r  argument 

on November 10 ,  1969. It w a s  not argued a t  t h a t  t ime,  however, 

appa ren t ly  because t h e  p a r t i e s  f e l t  t h a t  a de t e rmina t ion  of t h e  meaning 

of p a r t s  of A r t i c l e  11 of t h e  t r e a t y  was necessary  f i r s t .  

Th i s  confusion r e s u l t s  because both  A r t i c l e  2 and A r t i c l e  11 con- 

t a i n  language r e l i n q u i s h h g  c e r t a i n  claims o r  r i g h t s .  A r t i c l e  2 

r e l i n q u i s h e s  " a l l  c laims o r  r i g h t  i n  and t o  any p o r t i o n  o f  t h e  United 

S t a t e s  o r  T e r r i t o r i e s "  except t h e  r e s e r v a t i o n  s e t  a s i d e  by A r t i c l e  2 

and "except as h e r e i n a f t e r  provided". A r t i c l e  11 provides  t h a t  t h e  

S FOLK: 

I I . . . w i l l  r e l i n q u i s h  a l l  r i g h t  t o  occupy perina- 
n e n t l y  t h e  t e r r i t o r y  ou t s ide  t h e i r  r e s e r v a t i o n  
as h e r e i n  def ined ,  bu t  y e t  r e se rve  t h e  r i g h t  t o  
hunt  on any lands n o r t h  of North P l a t t e ,  and on 
t h e  Republican Fork of t h e  Smoky H i l l  R iver ,  so 
long  a s  t h e  bu f fa lo  may range thereon  i n  such 
numbers a s  t o  j u s t i f y  t h e  'chase. " 

Turning now t o  t h e  quest ions under cons ide ra t ion ,  t h e  second 

q u e s t i o n  s e t  down by t h e  Comiss ion  i n  i t s . o r d e r  of October 29, 1968, 

r e l a t e d  t o  t h e  boundaries of t h e  t e r r i t o r y  descr ibed  i n  A r t i c l e  11, 

what i n t e r e s t s  t h e  Sioux conveyed by A r t i c l e  11 and what i n t e r e s t s  

t hey  r e t a i n e d  i n  such  t e r r i t o r y .  

P l a i n t i f f  no longer  contends t h a t  A r t i c l e  11 gave t h e  Sioux 

compensable r i g h t s  which were l a t e r  taken. I n  i t s  b r i e f  a t  pages 
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35-36, p l a i n t i E f  s t a t e s :  

"A more exact  d e l i n e a t i o n  of t h e  A r t i c l e  11 lands 
does not s een  necessary ,  s i n c e  t h e  Court of Claims 
and t h i s  Commission have he ld  p e t i t i o n e r s  ' i n t e r e s t s  
t h e r e i n  t o  be non-cornpensable. Ass in iboine  Tr ibe  v. 
United S t a t e s ,  77 Cr. C 1 .  347, 373-374 (1933); 
Mnkah Tr ibe  v. United S t a t e s ,  7 Ind. C 1 .  Corn 477 
( l959) ."  

In s t ead ,  p l a i n t i f f  now r e l i e s  upon t h e  c l a i m  t h a t  p r i o r  t o  1868 i t  

acqui red  abor ig ina l  t i t l e  t o  c e r t a i n  lands  w i t h i n  t h e  g e n e r a l  a r e a  

r e f e r r e d  t o  i n  A r t i c l e  11, south  and e a s t  of l ands  recognized  a s  

Sioux by t h e  For t  Lararnie Trea ty  (11 S t a t .  749 (1851)).  Such a b o r i g i n a l  

t i t l e  lands ,  t he  Sioux c l a i n ,  were ceded by A r t i c l e s  2 ,  11 and 15  of 

t h e  1968 Treaty.  Defendant has b r i e f e d  t h e  l e g a l  ques t ions  involved ,  

contending t h a t  no such r i g h t s  could have been obta ined .  P l a i n t i f f  

has  no t  b r i e f e d  srlch i s sues .  Since t h i s  comes w i t h i n  t h e  scope  of t h e  

a b o r i g i n a l  t i t l e  claims r e f e r r e d  t o  i n  t h e  

t h e  Comiss lon  i n  i t s  o rder  of October 29, 

t h e  hea r ing  on t h a t  ques t ion  a  d e c i s i o n  a s  

r i g h t s  i n  lands assigned t o  t h e  Pawnee and 

f i r s t  q u e s t i o n  s e t  o u t  by 

1968, w e  w i l l  postpone u n t i l  

t o  whether t h e .  Sioux had any 

t h e  Cheyenne and Arapahoe 

by t h e  Por t  Laramie Treaty.  The p a r t i e s  s h a l l  promptly o b t a i n  from t h e  

Clerk  of t h e  Commission a  d a t e  f o r  a  hea r ing  on a l l  remaining a b o r i g i n a l  

t i t l e  claims r e f e r r e d  t o  i n  ques t ion  1. 

The t h i r d  quest ion s e t  down by t h e  Commission involved t h e  bound- 

a r i c s  of the  t e r r i t o r y  descr ibed i n  A r t i c l e  16 and t h e  i n t e r e s t  r e t a i n e d  

o r  acqui red  by the  Sious i n  such t e r r i t o r y .  A r t i c l e  16 of t h e  1868 
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T r e a t y ,  15 S t a t .  635, provides:  

The United S t a t e s  hereby agrees  and s t i p u l a t e s  
t h a t  t h e  count ry  nor th  of t h e  So r tn  P l a t t e  River and 
e a s t  of t he  summits of t he  Big Horn Mountains s h a l l  
be he ld  and considered t o  be  unceded Indian  t e r r i -  
t o r y ,  and a l s o  s t i p u l a t e s  and agrees  t h a t  no whi te  
person o r  persons s h a l l  be permit ted t o  s e t t l e  upon 
o r  occupy any po r t ion  of t h e  same; o r  wi thout  t h e  
consent of t he  Indians f i r s t  had and ob ta ined ,  t o  
pass through t h e  same; and i t  i s  f u r t h e r  agreed  by 
t h e  United S t a t e s  t h a t  w i th in  n i n e t y  days a f t e r  
t h e  conclus ion  of peace wi th  a l l  t he  bands of  t h e  
Sioux Nation, the  m i l i t a r y  pos t s  now e s t a b l i s h e d  
i n  t h e  t e r r i t o r y  i n  t h i s  a r t i c l e  named s h a l l  be 
abandoned, and t h a t  t he  road leading  t o  them and 
by them t o  t h e  se t t l emen t s  i n  t he  T e r r i t o r y  of  
Montana s h a l l  be closed.  ' 

A t  i s s u e  i s  t h e  na tu re  of the r i g h t s ,  i f  any, g ran ted  t o  t h e  Sioux 

--- 

i by A r t i c l e  16. A r t i c l e  16 of t he  Sioux Treaty of 1868 can b e  understood 
. , - 

o n l y  i n  l i g h t  of t he  d i spu te  then rag ing  over t h e  Powder River Road. 

I n  o r d e r  t o  provide a  d i r e c t  rou te  t o  t h e  mining s e t t l e m e n t s  of 

Montana, t h e  United S t a t e s ,  beginning i n  1865, cons t ruc t ed  t h e  Powder 

R ive r  Road, wi th  Fo r t  Reno, For t  P h i l  Kearney and F o r t  C. F. Smith a s  

m i l i t a r y  p o s t s  along the  rou te  (see,  Pl.  Ex. 2 ) .  By t h i s  t ime t h e  

Sioux had d r i v e n  the  Crow Indians toward ' t he  headwaters of t h e  Yellow- 

s t o n e  River  i n  Montana. The Sioux thus  hunted along t h e  base  of t h e  

Big Horn Mountains t o  the  v a l l e y  of t he  Yellowstone River.  The Sioux 

opposed emigrant  t r a v e l  along the  Powder River Road i n  t h i s  a r e a ,  and 

h o s t i l i t i e s  developed i n t o  the  Fowder River War of 1866-1867. In t h e  

wake of t h e s e  h o s t i l i t i e s ,  the  Sioux Treaty of 1868 was n e g o t i a t e d .  
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In nego t i a t i ng  the  t r e a t y  wi th  the  Sioux, t h e  United S t a t e s  

r e a l i z e d  t h a t  not a l l  S i o u x  were prepared t o  abandon hun t ing  and become 

a g r i c u l t u r a l i s t s .  Thus a  r e s e r v a t i o n ,  descr ibed  i n  A r t i c l e  2 of t h e  

Trea ty ,  was s e t  a s i d e  f o r  those who des i r ed  t o  abandon hun t ing  and 

t ake  up a g r i c u l t u r e .  The United S t a t e s  was c o n f i d e n t  t h a t  t h o s e  who 

d id  not immediately t ake  up farming would do s o  e v e n t u a l l y .  Thus Gene ra l  

Sanborn t o l d  t h e  Sioux dur ing  the  nego t i a t i ons :  

". . . we only a s k  of you t o  remain a t  peace,  t o  
s e t t l e  down and commence farming i n t o  t h e  coun t ry  
designated f o r  yoor home when you abandon hun t ing ,  
and sur render  such lands a s  no longer  a f f o r d  you 

I t  any game. P1. Ex. 6 ,  p. 96.  

I n  order  t o  understand t h e  i s s u e  before  t h e  Commission, we must 

d i s t i n g u i s h  two s e p a r a t e  ques t ions  f ac ing  us. F i r s t  we must de t e rmine  

what i s  the  na tu re  of t h e  r i g h t s  which were g ran ted  t o  t h e  Sioux under  

A r c i c l e  16. Secondiy, we must determine i f  r i g h t s  of  t h a t  n a t u r e  a r e  

cornpensable under t h e  Indian  Claims Commission Act. The n e g o t i a t o r s  

c l e a r l y  thought t h a t  t h e  S i o u  had f eve r  r i g h t s  i n  t h e  h u n t i n g  l ands  

s e t  a s i d e  under A r t i c l e  16 than i n  t h e  r e s e r v a t i o n  s e t  a s i d e  by 

A r t i c l e  2 .  Thus General Snnborn t o l d  the  Sioux d u r i n g  t h e  n e g o t i a t i o n s ,  

a s  t o  the  r e se rva t ion :  

"We shu t  t h e  whi tes  out  of a  country which wiLl  b e  
your own . . . .. ." (Emphasis added) PI. Ex. 6 ,  p. 103. 

A s  t o  the hunting lands he continued: 

". . , and bes ides  we give you the p r i v i l e g e  of 
hunting wherever t h e  game can be found." Id. 














