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BEFORE TrIE I ? I D I A N  CLqIMS CONMISS I O N  

THE MOY-4VZ T?.ISE OF I2DIANS OF ARIZONA, ) 
CALIFORNIA, b-?D NEVit-DAY ) 

P l a i n t i f f ,  ) 
) 

v .  Docket No. 295-A 

TXE UNITED STATES OF M R I C A ,  
) 

Defendant. 1 

Decided: June 30, 1970 

Appearances : 
Raymond C . S impson, 
Attorney f o r  the P l a i n t i f f .  

E!zrvin E . S chneck, w i th  whom w a s  
A s s i s t a n t  A-ttorney General S h i r o  
Kashiwa, Attorneys f o r  the Defendant.  , 

OPINION OF TI33 COmISSION 

Commissioner Vance de l ive red  the opinion f o r  t he  d o m i s s i o n .  

T h i s  dock2 t involves  the Mohave claims f o r  compensation f o r  the  

l o s s  o f  a  g r e a t e r  p a r t  of the  Mohave r e s e r v a t i o n  l ands  due t o  t h e  

f l o o d i n g  of  the  Colorado River  t h a t  resuL ted from the  cons t r u c  t i o n ,  

maintenance,  and ope ra t ion  of Parker Dam, The Mohave l ands  i n  s u i t  

a b u t  t h e  Colorado River  on the e a s t ,  and c o n s i s t  of t he  a1 t e r n a t e  

even numbered s e c t i o n s  of land t h a t  e i t h e r  f r o n t  on the  r i v e r  o r  

exrend back  therefrom 5 o r  6 miles .  The a l t e r n a t e  odd numbered 

s e c t i o n s  of land a r e  i n  p r i v a t e  hands, the o r i g i n a l  owner be ing  the'  
* 

Cot ton  Land Company, a  now defunct corpora t ion .  

The Pa rke r  Dam p r o j e c t  was i n i t i 2 t e d  under the Act of August 

I 
30,  1935, 49 S t a t .  1028. The a c q u i s i t i o n  of a d d i t i o n a l  land  needed 

* See C o t t o n  I.anc1 Corn~nnv,  e t  a l .  v .  U n i t e d  S t a t e s ,  109 C t .  C l .  816, 
7 5  F.  Supp. 232  (1948) .  



23 Ind. C 1 .  Corn. 346 

t o  accommodate the r e s e r v o i r  f o r  t he  waters  impounded by Parker  Dam 

w a s  accomplished under t he  Ac t  of Ju ly  8, 19L0, 54 S t a t .  744. Under 

t h i s  1940 S t a t u t e  the  Secre ta ry  of I n t e r i o r  was a u t h o r i z e d  t o  pay t h e  

Mohave Tribe " j u s t  and equ i t ab l e  compensat ion" f o r  whatever t r i b a l  

lands the  Secre ta ry  designated zs needed far  t h e  p r o j e c t .  The S e c r e t a r y ,  

having ac ted  pursuant t o  t h e  a u t h o r i t y  gran ted ,  t r a n s f e r r e d  t o  t h e  

United S t a t e s  3,736.34 a c r e s  of land from t h e  Mohave Rese rva t ion ,  

extending from Topock, Arizona t o  t h e  455th contour  l i n e .  For t h e s e  

lands the  Secre ta ry ,  a f t e r  a f a i r  market a p p r a i s a l  had been made, 

awarded the  Mohave Tribe $111,547.44. The p l a i n t i f f  is now complaining 

t h a t  t he  above amount was s o  g ros s ly  inadequate t h a t  i t  amounted t o  

payment of an  "unconscionable cons idera t ion"  wi th in  t h e  meaning oz' t h e  

Ind ian  Claims Commission Act. 

As l a t e r  events  proved, the Ssc re t a ry  of I n t e r i o r  had woefu l ly  

underest imated the  amount of land needed f o r  t h e  Parker  Dam p r o j e c t .  

The water  t h a t  was being impounded behind Parker Dam caused such  an 

apprec i ab le  decrease i n  t h e  v e l o c i t y  of the  Colorado River  t h a t  l a r g e  

q u a n t i t i e s  oE sand and s i l t ,  forinerly he ld  i n  suspens ion ,  were b e i n g  
\ 

depos i t ed  on the  r i v e r  bottom a t  an alarming r a t e .  A "choke1' soon  

developed i n  t he  Colorado River a t  Topock and t h i s  "choke" grew i n t o  

a n  o b s t r u c t i o n  or  d e l t a  t h a t  u l t ima te ly  extended upstream n e a r l y  22 

mi les .  A s  the  r i v e r  bottom rose ,  s o  d id  the  s u r f a c e  wa te r s  u n t i l  t hey  

ove r ran  t h e  r i v e r  banks and levees .  The r e s u l t a n t  f l o o d i n g  of t h e  

p l a i n t i f f ' s  land above the  455th contour l i n e  began i n  December of 
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19L0, and rezched a  maximum s t a g e  a i  the h71st  contour  l i n e  i n  1942. 

The p l a i n t F f f  t r i b e  t h u s  lost t he  b e n e f F c F ~ 1  u s e  of i t s  t r i b a l  l a n d s  

above the  455th contour  l i n e  wi thout  payment of any compensat ion.  

The defendznt  has  admi t t ed  l i a b i l i t y  i n  t h i s  regard ,  b u t  c l a i m s  t h a t  

by January of 1953 the  subsequent  r echanne l i za t ion  of t h e  Colorado 

River  between Needles,  C a l i f o r n i a ,  and Topock, Arizona had s u c c e s s f u l l y  

r e t u r n e d  t o  t he  p l a i n t i f f  t r i b e  a l l  i t s  r e se rva t ion  l a n d s  above t h e  

455th con tou r  l i n e . .  Thus, defendant  argues,  the Mohave t r i b e  s u f f e r e d  

on ly  a  tenporary  l o s s  of  i t s  l a n d s ,  . the l o s s  t o  be measured i n  t e n s  

of  t h e  f a i r  r e n t a l  v a l u e  from December 1940 t o  January 1953. 

Any f h a 1  d e t e r x i n a t i o n  of the  "unconscionable c o n s i d e r a  t ion' '  

3 c l a i s  w i t h  r e s p e c t  t o  t h e  3,736.34 a c r e s  of Nohave l a n d s  below t h e  

455th  con tou r  l i n e  must await t h e  p r e s e n t a t i o n  of v a l u e  ev idence  on 

t h i s  i s s u e .  - T h e  ac reage  and cons ide ra t ion  paid by t h e  United S t a t e s  

a r e  a l r e a d y  a ma t t e r  of r eco rd  and not  i n  d ispute .  

The c l a i m  f o r  t h e  l o s s  of Mohave lands above t h e  455th  c o n t o u r  l i n e  

i s  a l s o  subject t o  f u r t h e r  proceedings on value.  While d e f e n d a n t  admi ts  

l i a b i l i t y  i n  t h e  premises ,  t h e  p a r t i e s  a r e  not  i n  agreement  on t h e  

ac reage .  

The p l a i n t i f f  has  n o t  in t roduced  any evidence on t h e  a c r e a g e  

q u e s t i o n  excep t  t o  hold t h e  defendant  t o  c e r t a i n  f i g u r e s  a p p e a r i n g  i n  

a  1946 l e t t e r  from t h e  A s s i s t a n t  Commissioner of I n d i a n  A f f a i r s  wherein 

i t  i s  e s t i m a t e d  t h a t  t h e  amount of flooded Mohave l and  above t h e  455th  

t c o n t o u r  l i n e  i s  between "7000 and 9000" ac re s .  Such ev idence  i s  n o t  
,' 
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d i s p o s i t i v e  of the i s sue  o r  very he lp fu l  t o  the Commission. 

I n  the course of the 1964 hear ings  i n  t h i s  docket ,  the  de fendan t  

produced the  testimony of the con t ro l  engineer  from the Bureau of  

Reclamation who d i r e c t e d  the 1950 rechannel iza  t i o n  e f f o r t s  on the  

Colorado River ,  and who t e s t i f i e d  t h a t  the inundated Mohave l ands  

above the 455th contour l i n e  amcunted t o  6,300 ac re s .  

The Cornnission has accepted the 6,300 a c r e s  a s  a  minixurn ac reage  

f i g u r e .  We h?.ve found t h a t  o ther  evidence of record ,  p a r t i c u l a r l y  

some of the  maps, i nd ica t e s  t h a t  perhaps more than 6,300 a c r e s  of 

Efohave land  between the  455th and 471s t c o n t o m  l i n e s  was inundated o r  

i s o l a t e d  by the  f looding.  We w i l l  r eserve  any f i n a l  de t e rmina t ion  of 

t he  ac reage  involved u n t i l  a f t e r  the va lue  evidence has  been  p re sen ted .  

F i n a l l y ,  the Comiss ion  agrees wi th  the defendant  t h a t  t h e  p l a i n t i f f  

s u f f e r e d  o n l y  a  temporary l o s s ,  and t h a t  the proper method of v a l u i n g  

the  Mohave l a n d s  flooded above the 455th contour  l i n e  s h a l l  be t h e i r  

f a i r  r e n t a l  va lue  f o r  the period from December 1940 t o  January  1953. 

See.  R .  J .  Widin Co. v .  United S t a t e s ,  174 C t .  C 1 .  1020, 357 F.2d 988 (1966) .  

Th i s  c a s e  s h a l l  now proceed t o  f i n a l . d e t e r m i n a t i o n  of a l l  m a t t e r s  
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o f  v a l u e ,  a c r e a g e s ,  m i t i g a t i o n  of d a a a g e s ,  and o f f s e t s  i n  o r d e r  t o  

r e s o l v e  t h e  e x t e n t  of d e f e n d a n t ' s  l i a b i l i t y  t o  t h e  Mohave T r i b e .  ' 




