
T!iZ N A V A J O  TX12E OF II;DLC:S, 1 
1 

P l a i n t i f f ,  ) 

1 
v .  1 Docket No 

1 
TEE UNITED STATES OF N I E R I C X ,  ) 

1 
Defendant.  ) 

Decided: June 29,  1970 

Appearances : 
Normsn M. L i t t e l l ,  wi th  whom were 
Harold E ;  Mott,  and Leland 0 .  
Graham, Attorneys f o r  P l a i n t i f f .  

Wal te r  A .  Rochov, wirh whom was 
A s s i s t a n t  P. t torney General Edwin 
L. Weis l ,  J r . ,  Attorneys f o r  ' 

the  aefendant .  

OPINION OF T'iE COXXISSION -- 
Chairman Kuykendall d e l i v e r e d  the  opinion of t he  Cominission. 

I n  t h i s  law s u i t  the Navajo Tr ibe  of Indians  i s  a s k i n g  t h e  Com- 

m i s s i o n  t o  award i t  a d d i t i o n a l  compensation under S e c t i o n  2 of t h e  

I n d i a n  Claims Comnission Act (60 S t a t .  1049, 1050) f o r  the  c e s s i o n  of 

i t s  I n d i a n  t i t l e  l ands  t o  t h e  United S t a t e s  under the T r e a t y  of June  1, 

1868 (15 S t a t .  667).  P l a i n t i f f  t r i b e  a s s e r t s  t h a t  i t  he ld  I n d i a n  

t i t l e  t o  some f o r t y  m i l l i o n  a c r e s  of land a t  the t i m e  of t h e  1868 

T r e a t y  and t h a t  the United S t a t e s  paid the Navajo t r i b e  a n  unconscion-  

a b l y  low c o n s i d e r a t i o n  f o r  the cess ion  cf these l ands .  The . s u b j e c t  

t r a c t  i s  l o c a t e d  p r i n c i p a l l y  i n  northeas t e r n  Arizona and northwes t e r n  

h'cv EIc:.:ico, and cxtentis northvnrd i n t o  sou thcas t e r n  Utah and sou tllwes t e r n  

Co lo rado .  
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Because of the t e r r i t o r i a l  e x t e n t  of p l a i n t i f i t  s c l a i m ,  the c l a ims  

of s e v e r a l  o the r  Indian  t r i b e s  a g z i n s t  the United S t a t e s  o v e r l a p  some 
1 I - 

of the  same a r e a s  claimed by the Navajo Tr ibe .  

Defendant den ie s  t h a t  the Navajo t r i b e  had Ind ian  t i t l e  t o  such an  

e x t e n s i v e  a rea  i n  1868, and f u r t h e r  denies  t h a t  i t  i s  l i a b l e  t o  p l a i n t i f f  

f o r  any a d d i t i o n a l  compensation based on the 1868 T r e a t y  c e s s i o n .  

The prime i s s u e  t o  be resolved a t  t h i s  s t a g e  o f  p l a i n t i f f ' s  c l a i m  

i s  the  t e r r i t o r i a l  e x t e n t  of the Navajo t r i b e ' s  a b o r i g i n a l  land  h o l d i n g s .  

The record i n  t h i s  case  has been enormous, c o n t a i n i n g  more than  

10,000 pages of t r a n s c r i p t ,  a p l e tho ra  of documentary m a t e r i a l l a n d  

many volumes of r e p o r t s  pre?ared by e x p e r t  w i t n e s s e s  i n  t he  f i e l d s  of 

a rchaeology,  e thnology,  anthropology and Ills tory '  I n  s u p g o r t  cf t h e i r  

conclus ions .  I n  a d d i t i o n  t o  the testimony of t he  e x p e r t  w i t n e s s e s ,  the  

Commission heard the testimony of aged Ind ians  r e l a t i v e  t o  t r a d i t i o n a l  

f ami ly  2nd t r i b a l  u se  and occupancy of the claimed a r e a .  

I n  determining the e x t e n t  of Navajo a b o r i g i n a l  l and  ownership a s  

of 1868, the  Comiss ion  has r e l i e d  wherever p o s s i b l e  on the  h i s t o r i c a l  

and documentary evidence contemporary wi th  the  Span i sh ,  Mcxican and 

I /  The Pueblo de Acorna, p l a i n t i f f  i n  Docket No. 266 . - 
The Pueblo of Laguna, p l a i n t i f f  i n  Docket No. 227 
The Havasupai T r ibe ,  p l a i n t i f f  i n  Docket No. 91  
The Western Apache, p l a i n t i f f  i n  Docket No. 22-0 
The Northern Tonto, p l a i n t i f f  i n  Docket No. 22-5 
The Chiricaliua and Warm Springs Apache, 

p l a i n t i f f s  i n  Docket No. 48 
The F o r t  S i l l  Apache, p l a i n t i f f  i n  Docket No. 30 
The ttopi T r ibc ,  p l a i n t i f f  i n  Docket No. 196 
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e : < t e n s i v e ,  c g v e r l n g  t v e n t y - t h r e e  volumes of s i t e  r e p o r t s  d e a l i n g  w i t h  

o v e r  1 ,400 abandoned I n d i a n  h a b i t a t i o n  s i t e s  th roughout  t h e  c la imed  

a r e a  w i t h  d e r a i l e d  e x p l a n a t i o n s  a s  t o  t h e  d a ~ e  o f  o c c u p a t i o n  and  

i d e n t i t y  o f  +he  o c c u p a n t s  of each s i te .  It was h e r e  t h a t  t h e  

Commission found  a  g r e a t  d e a l  of c o n f l i c t i n g  t e s t i m o n y  among t h e  

e x p e r t s .  T h e r e  w a s  s h a r p  disagreement  w i t h  r e s p e c t  t o  d a t i n g  mmy o f  

t h e  a r c h a e o l o g i c a l  s i t e s  and t h e  i d e n t i f i c a t i o n  o f  t h e  I z d i a n s  who 

i n h a b i z e d  them. As i t  might be  e x p e c t e d ,  most o f  t h e  d i f f e r e n c e s  

i n v o l v e d  t h e  p e r i p h e r a l  a r e a s  of t h e  claimec? t ract .  

The r e c o r d  shows t h a t  t h e  Navajos had e n t e r e d  t h e  n o r f n e a s t e r n  

p a r t  o f  t h e  c la imed  a r e a  sonie t i~i?~,  between 1303 X.D. and 1500 A . D . ,  

and  f rom t h e r e  s p r e a d  o u t  p r i n c i p a l l y  t o  t h e  s a u t h  and w e s t .  From 

t h e  b e g i n n i n g  t h e  Navajos had been an  a g g r e s s i v e  p e o p l e  l i v i n g  a  

semi-nonad ic  l i f e .  They never  l i v e d  i n  permanent v i l l a g e s  as d2d t h e  . * 
P u e b l o  t r i b e s ,  b u t  were ve ry  n o b i i e  and roamed o v e r  and u t i l i z e d  a 

b r o a d  a r e a  o f  l a n d  f o r  farming,  food  g a t h e r i n g  and h u n t i n g .  At t h e  

t i m e  o f  t h e  Span ish  conquest  of Nev Mexico, t h e  Navajos w e r e  t h e  f i r s t  

I n d i a n  t r i j e  t o  cause  t h e  Spanish a u t h o r i t i e s  any s e r i o u s  t r o u b l e .  

Tney r e p e a t e d l y  r a i d e d  t h e  new Spanish s e t t l e n e n t s  and n e i g h b o r i n g  

P u e b l o  v i l l a g e s .  The Spanish p r a c t i c e  of c a p t u r i c g  and e ~ s l e v i n g  

i n d i v i d u a l  Navajos was a n o t h e r  reason  f o i  t h e  c o n t i n u e d  c o n f l i c t  

d u r i n g  t h i s  p e r i o 0 .  
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During the Spanish period t h e  Navajos acqui red  the  ho r se .  I n  

t h i s  way :hey increased  t h e i r  mobi l i ty  and came i n t o  f u r t h e r  c o n f l i c t  

with the  Spanish s e t t l e r s .  The a c q u i s i t i o n  of l i v e s t o c k ,  p a r t i c u l a r l y  

sheep,  dur ing  the same period caused the  Navajos t o  u t i l i z e  even more 

t e r r i t o r y  a s  they extended t h e i r  res idences  i n t o  new a r e a s  t h a t  were 

compatible  wi th  t h e i r  p a s t o r a l  economy. While t h e  Navajo h i s t o r y  

throughout both t h e  Spanish and Mexican per iods  has been one o f  

c o n t i n u a l  growth i n  populat ion and land  u s e ,  t h e i r  c o n f l i c t  w i t h  t h e  

Ute Ind ians  t o  t h e  nor th  prevented any Navajo movement i n  t h a t  

d i r e c t i o n .  The Pueblo t r i b e s  and Spanish s e t t l e r s  blocked any 

s i g n l f i c z n t  Navajo inroads t o  t he  e z s t ,  and the  Apache t r i b e s  t o  t h e  

sou th  were a  b a r r i e r  t o  any ex tens ive  conquesc of t h a t  a r ea .  They, 

t h e r e f o r e ,  ranged westward and concent ra ted  i n  t h e  Canyon de  Che l ly  

and t h e  Tunicha, Lukachukai and Carrizon Mountains, an  a r e a  t r a d i t i o n -  

a l l y  cons idered  t o  form the h e a r t  of t he  Navajo homeland. 

With t h e  s ign ing  of t h e  Treaty of Guadalupe Hidalgo i n  1848, 

American sove re ign ty  at tached t o  t he  claimed area .  From t h i s  point 

on t h e  United S t a t e s  o f f i c i a l s  sought through n e g o t i a t i o n  t o  end t h e  

c o n f l i c t s  between the Navajos and l o c a l  s e t t l e r s .  When t h e s e  e f f o r t s  

proved f r u i t l e s s ,  t h e  dec is ion  was made t o  r e l o c a t e  a l l  t h e  Navajos 

t o  t h e  e a s t  a t  Fo r t  Sumner on the Pecos River  i n  e a s t e r n  New Mexico. 

Colonel  K i t  Carson wzs charged with t h e  r e s p o n s i b i l i t y  ,of c a r r y i n g  

o u t  t h i s  dec i s ion .  By Apr i l  of 1864, Colonel Carson's e f f o r t s  r e s u l t e d  
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i n  mos: cf t h e  Navajos being in t e rned  a t  Fo r t  Sunner ,  a l fhougn a 

s u b s t z n t i a l  minor i ty  were w i d e l y  s c a t ~ e r e d  and i n  h i d i n g  throughour 

much of the claimed a r e a .  

The s i t u a t i o n  a t  Forr  Sumner proved t o  be u n s a t i s f a c t o r y  t o  bo th  t h e  

Ind ians  and t h e  m i l i t a r y  a u t h o r i t i e s .  F i n a l l y ,  on June  1, 1868,  a  United 

S t a t e s  Ind ian  Peace Commission l e d  by General W i l l i a m  T. Sherman 

consummated a  t r e a t y  between the  Navajo l e z d e r s  and t h e  United S t a t e s  

(15 S t a t .  667) .  Under t h i s  t r e a t y ,  which was r a t i f i e d  J u l y  25,  1868, 

t h e  Navajo T r i b e ,  i n  exchange f o r  a r e s e r v a t i o n  c o n t a i n i n g  about  

t h r e e  an2 one-half m i l l i o n  acr2s and f o r  o t h e r  s t a t e d  c o n s i d e r a t i o n ,  

ceded t a  t h e  United S t a t e s  i t s  a b o r i g i n a l  r i g h t s  t o  acy  t e r r i t o r y  

o u t s i d e  of t h i s  r e s e r v a ~ i o n  while  r e i a i n i n g  l imiced  h u n t i n g  r i g h t s  t o  

t h e  unoccupied l ands  contiguous t h e r e t o .  

Desp i t e  t h e  s i z e  of the  new Navajo R e s e r v a t i o n ,  t h e  d a i l y  economic 

needs of  a comparat ively l a r g e  Navajo popu la t ion ,  e s t i m a t e d  a t  12,000 

f o r  the 1848-1868 p e r i o d ,  requi red  t h e  Navajo t o  e s ? l o i t  a l a r g e r  a r e a .  

Governor Meriwether had repor ied  i n  '1855 t h a t  t h e  Navajos were growing 

c o r n ,  v h e a t ,  beans ,  pumpkins, melons, peaches and w i l d  p o t a t o e s  w i t h  

sbou t  5 ,000 a c r e s  under c u l t i v a t i o n .  He a l s o  e s t i m a t e d  t h a t  they  had 

h a r v e s t e d  a s  h igh  a s  60,000 bushe ls  of c o n  p e r  y e a r  and were t h e  

obners  of 200,000 head of s h e q  and over  10,000 h o r s e s .  
, . 

Defendant agrees  t h a t  by the  1860 ' s  t h e  Navajos were found i n  t h e  

p e r i p h e r a l  a r e a s  of the sub jec t  t r a c t  and even beyond, b u t  m a i n t a i n s  

t h a t  t h i s  was a  s i ~ u a t i o n  cacscd i n  l a r g e  measure by t h e  campaigns 


















