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T':F.ES AFFZL-UTE3 T?,IBES OF T E  1 
FORT BEXTHOLD RESERVATION, 

1 
P l a i n r i f f s ,  ) 

1 
v. 1 ilocket No. 350-D 

1 
TXE UNITED ST.4TES OF AXZRICX, ) 

1 
Defendant .  ) 

Decided: J u n e  1 7 ,  1970 

Appearances  : 

C h a r l e s  A .  Hobbs and F r a n c e s  L.  Horn o f  t h e  
Law F i r a  o f  Wi lk inson ,  Cragun & Barker., 
Attorzeys f o r  P l a i n t i f f s .  

Edwin 3, Hatch ,  w i t h  whom w a s  M r .  A s s i s t a n t  
A t t o r n e y  Genera l  S h i r o  Kssniwa, A t t o r n e y s  f o r  
Defendan t .  

O P I X I O N  OF THZ C O X U 5 S I O N  

Yarborough, Commissioner,  d e l i v e r e d  t h e  o p i n i o n  o f  t h e  

Commission. 

The c a s e  i s  b e f o r e  t h i s  C o a i i s s i o n  f o r  a d e c i s i o n  on d e f e n d a n t ' s  

mot ion  f i l e d  J a n u a r y  1 9 ,  1970 ,  f o r  a s u m a r y  judgment o f  d i s m i s s a l  o f  

p l a i n t i f f s '  c l a i m  o r  i n  t h e  a l t e r n a t i v e  f o r  a n  o r d e r  d e f i n i n g  t h e  

i s s u e s .  

Und2r t h e  T r e a t y  o f  F o r t  LarasLe a c t e d  September 1 7 ,  1 8 5 1 ,  

r a t i f i e d  )lay 2 4 ,  1353 (11 S t a t .  7491, p l a i n t i f f s  were  g r a n t e d  a 

r e s e r v a t i o n  souzh and w e s t  o f  t h e  PILssouri R iver  i n  Hontana and  

K o r t h  Dakota.  Pursuan: t o  E:;ecutive Orders  o f  August  1 8 ,  1 8 6 8 ,  
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A p r l l  12, 1570, J u l y  1 3 ,  1830 and June 1 7 ,  1392 (I Rapple r  883-884) 

a t o t a l  o f  11,424,512.76 a c r e s  were deducted from p l a i n t i f f s '  r e s e r -  

v a t i o n ,  and 1 , 5 7 8 , 3 2 5 . 8 3  a c r e s  n o r t h  and e a s t  o f  t h e  X i s s o u r i  R i v e r  

were added t h e r e t o .  A t  t h a t  t i m e ,  p l a i n t i f f s  r e c e i v e d  no compensat ion 

f o r  t h e  l a n d s  t a k e n  from them. 

~ u r s u a i t  t o  a s p e c i a l  j u r i s d i c t i o n a l  a c t  p a s s e d  i n  1920 ( 4 1  S t a t .  

404) p l a i n t i f f s  f i l e d  a c l a i n  i n  t h e  Court  of Claims f o r  j u s t  compen- 

s a t i o n  f o r  t h e  a l l e g e d  t a k i n g  by defendant  of l a n d s  under  t h e  

p r o v i s i o n s  o f  t h e  above-described e x e c u t i v e  o r d e r s .  The Cour t  o f  

Claiss i n  F o r t  B e r t h o l d  I n d i a n s  v. United S t a t e s ,  7 1  C t .  C l s .  308 '  

(1930) found t h a t  f o r  t h e  l a n d s  t aken ,  p l a i n z l f f s  were  " c z c i t l e d  t o  

j u s t  compensa t ion  t o  b e  f i x e d  upon t h e  b a s i s  of t h e  amount t h e y  might 

have o b t a i n e d  f o r  t h e  l a r g e  areas taken  a t  t h e  t i m e  t h e y  were  taken."  

I d .  a t  p.  333. I n  i t s  Finding XXI ( I d .  a t  p.  3 2 8 ) ,  t h e  Cour t  found - 7 

t h a t  11 ,424 ,512 .76  a c r e s  was taken from p l a i n t i f f s '  r e s e r v a t i o n  i n  

1868,  1870 and  ,1880 and t h a t  under t h e  Execu t ive  O r d e r s  o f  A p r i l  1 2 ,  

1870,  J u l y  1 3 ,  1880 and J u n e  1 7 ,  1892 a t o t a l  o f  1 ,578,325.83 acres 

s e r e  added t o  p l a i n t i f f s '  r e s e r v a t i o n .  It concluded t h a t  "The t o t a l  

n e t  d e d u c t i o n  f rom p l a i n t i f f s t  o r i g i n a l  r e s e r v a t i o n "  r e s u l t i n g  f rom 

t h e  p r o v i s i o n s  o f  t h e  s a i d  Executive Orders  " f o r  which no compensat ion 
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1 / - 
was r e c e i v e d ,  was 9,846,186.93 ac re s "  ( I d ,  a t  p p .  328 ,  3 2 9 ) .  I t  

valued t h e  n e t  ac reage  a t  50 c e n t s  an a c r e  and rendered  judgment - 

accord ingly .  The d e c i s i o n  does no t  i n d i c a t e  what v a l u a t i o n  d a t e  was 

used by t h e  Cour t .  However, i t  may be  assumed t h a t  Court  used an 

average  d a t e  f o r  a l l  t h e  lands  va lued ,  o r  an  ave rage  of  t h e  l a n d  

va lues  on s e p a r a t e  d a t e s ,  bu t  d i d  no t  s t a t e  i t s  v a l u a t i o n  o f  each 

s e ? a r a t e  t r a c t  t aken  under t h r e e  exccu t ive  o r d e r s  w i t h  va ry ing  d a t e s .  

Xe i the r  d i d  t h e  Court cons ider  o r  dec ide  s p e c i f i c a l l y  t h e  v a l u e  of  

any of t h e  " o f f s e t "  l ands .  

On Xzrch 1 4 ,  1958, p l a i n t i f f s  f i l e d  a s eve red  ' c l a i m  f o r  a l l e g e d  

u n f a i r  l and  exchanges,  wherein they seek  compensation f o r  1 ,578,325.83 

a c r e s .  They a l l e g e  t h a t  t h e  land  taken was r i c h e r ,  f e r t i l e  and more 

1/ The fo l lowing  t a b l e  shows t h e  appraximate a c r e a g e s  o f  l a n d s  t a k e n  - 
from and added t o  F o r t  Berthold Ind ian  Rese rva t ion  i n  t h e  t r a n s a c t i o n s  
i n  q u e s t i o n :  

( A p ~ r o x .  ) 
Execut ive  Order Acreage Taken Acreage Added 

August 1 8 ,  1865 
A p r i l  1 2 ,  1870 
J u l y  13, 1880 
June 1 7 ,  1892 

none 
184,320.00 

1,378,645.83 
lj,36O.OO 

T o t a l  11,424,512.76 . 1,578 ,325 .83  

Set Acreage Taken 9,846,186.93 
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v a i u a b l e  t h a n  t h e  added l a n d ,  which was i i l - w a t e r e d ,  i n f e r r i l e  and 

l e s s  v a l u a b l e .  They f u r t h e r  a l l e g e  t h a t  t h e  "eschange,"  a s  t r e a t e d  by 

t h e  Court  of C l a i m s ,  i . e . ,  t h e  o f f s e t  of "added" a c r e a g e  f rom t h e  

I t  taken"  a c r e a g e ,  g e t t i n g  t h e  l e s s  v a l u a b l e  l a n d s  n o r t h  o f  t h e  M i s s o u r i  

R i v e r  f o r  t h e  more v a l u a b l e  l a n d s  s o u t h  of t h e  M i s s o u r i  R i v e r ,  

c o n s t i t u t e d  t h e i r  r e c e i v i n g  unconscionable  c o n s i d e r a t i o n  u n d e r  t h e  

I n d i a n  C l a i m s  Commission Act of 1946 (60 S t a t .  1049) ,  f o r  1 , 5 7 8 , 3 2 5 . 8 3  

a c r e s .  

Defendant  h a s  moved t o  d i s m i s s  t h e  c l a i m  on t h e  ground o f  - res 

j u d i c a t a  o r  a l t e r n a t i v e l y  f o r  an  o r d e r  s e t t i n g  t h e . v a l u e  of  a l l  t h e  

l a n d  s o u t h  o f  t h e  X s s o u r i  R iver  a t  t h e  50 c e n t s  a n  a c r e  found  by t h e  

C o u r t  o f  C l a i m s  i n  F o r t  E e r t h o l d ,  supra .  

The argument f o r  t h i s  c l a i m  having been t h e  s u b j e c t  of t h e  p r i o r  

d e c i s i o n  i n  t h e  Court  o f  Claims h a s  a l r e a d y  been r e j e c t e d  by t h e  

Commission, Three  A f f i l i a t e d  T r i b e s  o f  For t  B e r t h o l d  v .  U n i t e d  S t a t e s ,  

3 Ind. C 1 .  Corn. 4&, 450-1 (1955). An examinat ion o f  t h e  j u r i s d i c t i o n a l  

ac t  c o n t r o l l i n g  t h e  Court  o f  C l a i m s  l i t i g a t i o n  shows t h a t  t h e  C o u r t  

had no power t o  c o n s i d e r  a  c l a i m  based on unconsc ionab le  c o n s i d e r a t i o n  
2 1 - 

i n  t h i s  exchange.  Th is  c l a i m  i s  one of t h e  new c a u s e s  o f  a c t i o n  

21' " ... That  a l l  c l a i m s  o f  whatsoever n a t u r e  which any o r  a l l  o f  t h e  - 
t r i b e s  o f  I n d i a n s  o f  t h e  F o r t  Ber thoid  Reserva t ion ,  Nor th  Dakota ,  may 
have a g a i n s t  t h e  Uni ted S t a t e s ,  which have n o t  h e r e t o f o r e  b e e n  d e t e r m i n e d  
by t h e  Cour t  of C l a i n s ,  may be submit ted t o  t h e  Court  o f  C l a i m s ,  with 
t h e  r i g h t  o f  a p p e a l  t o  t h e  Supreme Court of t h e  Uni ted S t a t e s  by e i t h e r  
p a r t y ,  f o r  d e t e r m i n a t i o n  of t h e  amounr, i f  any,  due s a i d  t r i b e s  f rom 
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a r i s i n g  under t h e  I n d i a n  Claims Coa- iss ion k t  and i:s a s s e r t i o n  i s  

n o t  b a r r e d  by re_s j u d i c a t a .  The Creek Nat ion v.  L ' n i t e i  S t a t e s ,  168  - 

C t .  C 1 .  483 (1964) .  

Defendan t ' s  claim of c o l l a t e r a l  e s t o p p e l  r e s t s  on t h e  C o u r t  o f  

C l a i m s  f i n d i n g  t h a t  t h e  v a l u e  of t h e  e x c e s s  a c r e s  t a k e n  s o u t h  o f  

t h e  H i s s o u r i  R i v e r  was 50 c e n t s  a n  a c r e  and t h a t  p l a i n t i f f  c a n n o t  

c o n t e s t  t h a t  v a l u a t i o n  i n  t h i s  c a s e .  We would a g r e e  i f  t h a t  e x a c t  

f i n d i n g  were  t h e  i s s u e  h e r e :  " In  t h e  a p p l i c a t i o n  o f  c o l l a t e r a l  

e s t o p p e l  no i s s u e  may b e  heard  a g a i n  on i t s  m e r i t s  where  a c o u r t  h a s  

p r e v i o u s l y  h e a r d  and c o n s i d e r e d  t h e  f a c t s  r e l a t i v e  t o  t h a t  i s s u e ,  

and made a s p e c i f i c  and d e f i n i t i v e  f i n d i n g  t h e r e o n .  Thus t h e  f a c t u a l  

i s s u e  t h a t  was l i t i g a t e d  by t h e  p a r t i e s  ... i s  b i n d i x g  o n  t h e  p a r E i e s  

... i n  ... subsequen t  s u i t s  . . . I1  The Creek Nat ion  v .  U n i t e d  S t a t e s ,  

168 C t .  C1. 512 a t  519-520 (1964). However, w e  judge t h z t  p l a i n t i f f  

d o e s  n o t  s e e k  t o  have  determined t h e  same i s s u e  t h a t  t h e  Cour r  o f  C l a i m s  

d e c i d e d :  t h e  a v e r a g e  v a l u e  o f  a l l  of  t h e  a c r e s  t a k e n  s o u t h  o f  t h e  

X i s s o u r i  R i v e r  as of a n  average  d a t e  of t a k i n g .  To e s t a b l i s h  i t s  

claim r e s t i n g  on more v a l u a b l e  a c r e s  t r a d e d  f o r  less v a l u a b l e  acres 

2 /  t h e  Uni ted  S t a t e s  under any t r e a t i e s ,  ag reements ,  o r  l a w s  o f  - 
C o n g r e s s ,  o r  f o r  t h e  m i s a p p r o p r i a t i o n  of any o f  t h e  f u n d s  o f  s a i d  
t r i b e s ,  o r  f o r  t h e  f a i l u r ?  of t h e  Unired S t 3 t 2 s  t o  ? t y  s a i d  t r i b e  any 
money o r  o t h e r  p r o p e r t y  due; and j u r i s d i c t i o n  is  h e r e b y  c o n f e r r e d  
upon t h e  Court  of Claims,  w i t h  t h e  r i g h t  of e i t h s r  p a r t y  t o  a p p e a l  
t o  t h e  Supreme Court  o f  t h e  Uniced S:ac?s, t o  heir and  d e t e r m i n e  a l l  
l e g a l  and e q u i t a b l e  c l a i m ,  i f  a n y ,  of s a i d  t r i b e  a g a i n s t  t h e  Uni ted  
S t a t e s ,  and t o  e n t e r  judgiaent the reon ."  4 1  S c a t .  404 



23 Ind. C 1 .  Cornm. 236 

t h e  p l a i n t i f f  w i l l  b e  r e q u i r e d  t o  produce evidence a s  t o  va lues  of 
3 / - 

a c r e s  t r a n s f e r r e d  a s  of  s p e c i f i c  d a t e s  i n  ques t ion .  The previous  

f i n d i n g  by t h e  Court of Claims i s  not  of such a s p e c i f i c  and 

d e f i n i t i v e  n a t u r e  t h a t  i t  can be s a i d  t o  be binding on t h e  more 

d e t a i l e d  examination of values a t  va r ious  d a t e s  a s  w i l l  be  r equ i r ed  

here .  We may assume t h a t  t he  u l t ima te  f i nd ings  t h a t  may be  made 

by t h i s  Commission on t h e  s e v e r a l  va lues  w i l l  no t  be l o g i c a l l y  

i n c o n s i s t e n t  wi th  t h e  r e s u l t  reached by t h e  Court o f  Claims i n  i t s  

summary f i n d i n g  of an o v e r a l l  average va lue ,  bu t  t h a t  w i l l  be  

determined a t  a . l a t e r  da te .  

The "exchangew of 1,578,325.83 a c r e s  ou t  of t h e . t o t a 1  11 m i l l i o n  

a c r e s  f o r  t h e  acreage  nor th  of t h e  River  i s  the  b a s i s  of p l a i n t i f f s '  

a c t i o n  h e r e .  Such a c t i o n  i s  proper ly  brought under t h e  Ind ian  Claims 

C o ~ s s i o n  Act. Therefore defendant ' s  motion f o r  a summary judgment 

and i t s  a l t e r n a t i v e  motion f o r  an 0rder;declar ing t h a t  t h e  v a l u e  o f  

a l l  t h e  l ands  south  of the  Missouri River  was decided by t h e  Court 

o f  C l a i m s  a t  50 c e n t s  an a c r e ,  must be  denied,  and a n  a p p r o p r i a t e  

o r d e r  en t e red .  

3/ The Commission reserves  i t s  opinion on the  v a l u a t i o n  theo ry  - 
advanced by the  p l a i n t i f f  i n  argument; p r e t r i a l  proceedings w i l l  be  
s c h e d u l e d  t o  d e f i n e  the i s s u e s  with more c e r t a i n t y .  - 
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We Concur: 

V 

JowT. Vance , ~ o m r n i s s h e r  




