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OPINION OF TiIE COPMISSION 

C h a i r m n  Kuykendall de l ive red  the  opin ion  f o r  t h e  C o m i s s i o n .  

The c la im of the Kickapoo Tr ibe  of Kansas and t h e  Kickapoo T r i b e  

of Oklahoma involves the Kickapoo T r i b e ' s  r e s e r v a t i o n  i n  n o r t h e a s t e r n  

Kansas, 123,832 a c r e s  of which i t  ceded t o  the  United S t a t e s  by t h e  

T r e a t y  o f  June 28,  1862, r a t i f i e d  k r c h  13,  1863 (13 S t a t .  6 2 3 ) .  

The United S t a t e s  t h e r e a f t e r  so ld  t h i s  land  t o  Atchison and P i k e ' s  

Peak Ra i l road  (he rea f t e r  r e f e r r e d  t o  a s  Atchison Ra i l road )  f o r  a  

c o n s i d e r a t i o n  of $1.25 per acre .  

P l a i n t i f f s  seek add i t i ona l  compensation. T h e i r  c l a i m  i s  based  

on two grounds, unconscionable cons ide ra t ion  and f raud  and d u r e s s  under 

s e c t i o n  2 ( 3 )  of the Indian Claims Comiss ion  Act of 1946 (60 S t a t .  1 0 4 9 ) .  
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The lands involved had been he ld  by the p l a i n t i f f s  under recognized 

o r  r e s e r v a t i o n  t i t l e .  That t i t l e  was ex t inguished  when, by A r t i c l e  

14 of the 1852 T r e a t y ,  a l l  r i g h t s ,  t i ~ l e  and i n t e r e s t  of t h e  Kickapoos 

i n  t h e i r  r e s e r v a t i o n  were ceded t o  and ves ted  i n  t he  United S t a t e s .  

By the  t e r n s  of  A r t i c l e  16 of the  t r e a t y  the  r a t i f i c a t i o n  d a t e ,  March 13 ,  

1863, became t h e  e f f e c t i v e  da re  a n d s t h e r e f o r e ,  t h e  p rope r  v a l u a t i o n  d a t e .  

P l a i n t i f f s  have argued t h a t  t h e  s u r p l u s  lands  should be va lued  a s  of  

August L O ,  1865, t h e  d a t e  when the  Atchison Ra i l road  e x e r c i s e d  i t s  

o ~ t i o n  t o  purchase t h e  l ands .  We adhere t o  t h e  Commission's 1964 

o rde r  t h a t  March 13 ,  1863, i s  t he  proper d a t e  f o r  e v a l u a t i o n  purposes .  

P l a i n t i f f s  contend t h a t  t he  f a i r  a a r k e t  v a l u e  of t h e  s u r p l u s  l a n d s  

averaged $8.21 an  a c r e .  The defendant  main ta ins  t h a t  t h e . f a i r  market  

va lue  a s  of March 13 ,  1863, w a s  $1.55 per  a c r e .  I n  a r r i v i n g  a t  t h e  

$8.21 f i g u r e  p l a i n t i f f s  r e l y  on the  r e s a l e s  of  l and  i n  t h e  t r a c t  d u r i n g  

t h e  y e a r s  1872-1880. They argue  t h a t  $8.21 pe r  a c r e  " w a s  a r easonab le  

approximation of t h e  v a l u e  of t he  Kickapoo l ands  a s  of  August 1 0 ,  1865". 

The 1872-1880 r e s a l e  p r i c e s  of lands i n  s u i t  c l e a r l y  are n o t  

s i g n i f i c a n t  i n  t he  l i g h t  of t h e  March 13, 1863, v a l u a t i o n  d a t e .  I n  t h e  

y e a r s  i n t e r v e n i n g  between 1863 and 1872 many changes occu r red  i n  Kansas 

and i n  t h e  ceded t r a c t  which n e c e s s a r i l y  increased  i t s  v a l u e .  Consequent ly,  

any a t t e n p t  t o  r e l a t e  1870 ' s  s a l e s  of land i n  t he  ceded t r a c t  t o  a n  1863 

f a i r  market  va lue  would ignore  the  f a c t s  t h a t  t h e  r e s a l e s  between t h e  

y e a r s  1872 and 1880 were made under s u b s t a n t i a l l y  changed and unusua l ly  

f a v o r a b l e  c o n d i t i o n s  which d id  not  p reva i l  i n  1863. P l a i n t i f f s  r ecogn ize  

t h i s  f a c t  i n  t h e i r  proposed Finding 10 wherein they say t h a t  t h e  
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"depress ing  f a c t o r s "  of  che  e a r l y  1860 ' s  snould n o t  be charged t o  

the  Indians .  

The f u r t h e r  argument t h a t  r e s a l e  deeds probably r e? re sen ted  the  

performance of e a r l i e r  c o n t r a c t s  t o  purchase land i s  s p e c u l a t i v e  and 

c a r r i e s  no weight .  There i s  no evidence i n  t h e  r e c o r d  be fo re  u s  of 

t h e  time of t h e  a c t u a l  r e s a l e s .  

P l a i n t i f f s  a l s o  a rgue  t h a t  the  n e t  e f f e c t  of  t h e  Atchison R a i l r o a d ' s  

a c q u i s i t i o n  of t h e  l ands  under the  1862 Trea ty  f o r  t h e  c o n s t r u c t i o n  of  

t h e  r a i l r o a d  and i t s  r e s a l e  a t  h igher  p r i c e s  of t h e  l a n d s  which i t  

d i d  no t  need f o r  t h a t  purpose, was the  g r a n t i n g  by t h e  Ind ians  of a 

subs idy  t o  Atchison Rai lroad.  For g ran t ing  t h a t  subs idy  p l a i n t i f f s  

f e e l  they  should b e  reimbursed i n  t e n s  of  t h e  r e s a l e  v a l u e  of  t h e  land .  

P l a i n t i f f s  a rgue  t h a t  i f  t he  United S t a t e s  had under taken  t o  s e l l  t h e  

I n d i a n s ' s u r p l u s  l ands  i n  t r u s t ,  a s  i t  d id  f o r  many t r i b e s ,  and i f  t h e  

s a l e s  had been handled d i l i g e n t l y ,  i t  i s  probable  t h a t  t h e  same $8.21 

p e r  a c r e  p r i c e  would have been received. Desp i t e  t h e  appea l ing  n a t u r e  

o f  p l a i n t i f f s '  theory  w e  a r e  of the opinion t h a t  under  t h i s  t r e a t y  t h e  

p l a i n t i f f s  ceded the  su rp lus  lands t o  the United S t a t e s  on March 13 ,  

1863, and t h a t  t h e i r  r i g h t  t o  recover on the  ground o f  unconscionable 

c o n s i d e r a t i o n  must be based on the f a i r  market v a l u e  o f  t he  l and  i n  

1863. 

I n  a r r i v i n g  a t  a  f a i r  determinat ion of t he  market va lue  o f  t r i b a l  

l a n d s ,  f a c t o r s  which can be considered a r e  t h e  p r i c e s  a t  which t h e  l and  
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was s o l d ,  the  exLent of the d e m n d ,  the q u a l i t y  of the  land and i;s 

use a t  the tiine. Osage Nation of Kcnsas v .  Uniied S t a t e s ,  119 C t .  C 1 .  

592 (1951), - c e r t .  denied 342 U .  S .  896 (1951).  

P l a i n t i f f s  d id  no t  in t roduce  any test imony by a n  e x p e r t  on land  

va lua t ion .  I n  a d d i t i o n  t o  the  1872 t o  1880 s a l e s  d a t a ,  t hey  in t roduced  

evidence of abs t r ac t ed  r e s a l e s  of the  Iowa and Delaware t r u s t  l a n d s .  

Those r e s a l e s  occurred i n  1860, 1861 and 1862. The s a m e  a b s t r a c t s  had 

been introduced a s  defendant ' s  e x h i b i t s  b e f o r e  t he  Conmission i n  t h e  

Iowa and Delaware cases ,  and the informat ion  had been used by d e f e n d a n t ' s  

e x p e r t  a p p r a i s e r ,  Richard B . Hal l ,  i n  those  c a s e s .  However, p l a l n t i f  f s 

i n  t h i s  c a s e  have included s a l e s  which were r e j e c t e d  by Mr. H a l l  i n  h i s  

a n a l y s i s  i n  t he  Delaware and Iowa cases .  We have enumerated i n  F i n d i n g  

02 F a c t  No. 17  some of the  erroneous and u n r e l i a b l e  s a l e s  i nc luded  

i n  t h e  c ~ m p u t a t i o n s .  Many of t he  s a l e s  were of small t r a c t s  -- as low 

a s  10 a c r e s  i n  Brown County. We have noted t h r e e  s a l e s  i n  J a c k s o n  County 

of on ly  4 acres. There a r e  erroneous ac reage  l i s t i n g s ,  d u p l i c a t e  

t r a n s a c t i o n s ,  a s  w e l l  a s  s h e r i f f ' s  deeds and f ami ly  t r a n s a c t i o n s .  

There a r e  s a l e s  of land ad jo in ing  towns and o t h e r s  a t  h i g h  ave rage  p e r  

a c r e  c o n s i d e r a t i o n  f i g u r e s .  Not a l l  the  sale? a r e  f i r s t  resales. Yet  

t h e r e  has  been  no a t tempt  by p l a i n t i f f s  t o  a d j u s t  t h e i r  mathemat ica l  

c a l c u l a t i o n s  t o  al low f o r  poss ib l e  irnprovements o r  the  s i z e  of t h e  tracts.  

I n  The I a j a  T r ibe ,  e t  a l .  v .  The United S t a t e s ,  20 Ind .  C 1 .  C m .  

308 (1969) t h e  Commission, i n  d iscuss ing  the  f i r s t  r e s a l e s  of t h e  Iowa 

t r u s t  l a n d s ,  s t a t e d  a t  page 314: 
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Obviously sane of t h e  t r a n s a c t i o n s  a t  f i g u r e s  up 
t o  ten tLnes the o v e r a l l  ave ra se  s e l l i n g  p r i c e s  involved 
improvenents.  For  e:cam?le we note  ad jo in ing  t r a c t s  
s e l l i n g  f o r  average p r i c e s  of $19.61 and $4.88;  f o r  
$7 .50  and $1 .50;  and t r a c t s  a long the Missour i  River  
so ld  foi $50.00 and $2.54. Although we do no t  b e l i e v e  
t h a t  t h i s  f a c t o r  was of too g r e a t  importance, c e r t a i n l y  
not  a s  s i g n i f i c a n t  a s  defendant  has urged, we do c o n s i d e r  

. t h a t  improvements were a f a c t o r  t o  be weighed and some 
s n a l l  adjustment  i s  i nd ica t ed  i n  a r r i v i n g  a t  a f a i r  market  
va lue  f o r  the  t r u s  t lands  . 
The Commission cons iders  t h a t  the  r e s a l e s  of  t h e  Iowa and Delaware 

t r u s t  lands provide an  i n d i c a t i o n  of the 1863 f a i r  market  v a l u e  of the  

s u b j e c t  lands .  C e r t a i n l y  the  evidence is  more h e l p f u l  t han  1872 

t o  1880 s a l e s .  We have examined the  trust l and '  r e s a l e s  and ,  w i t h  

ad jus tments  f o r  t h e i r  s i z e ,  improvements, and o t h e r  f a c t o r s  enumerated 

above,  we have found the  evidence of a s s i s t a n c e  i n  r e a c h i n g  o u r  d e t e r -  

mina t ion  of va lue  i n  t h i s  case .  

The a p p r a i s a l s  and s a l e s  of Ind ian  r e s e r v a t i o n  l and  i n  t h e  S t a t e  

of Kansas i n  the  1860's  a l s o  f u r n i s h  some evidence of t h e  v a l u e  of t h e  

s u r p l u s  lands .  The Sac and F a  lands des igna ted  a s  Royce Area 419 

(Kansas I I ) ,  and loca ted  sou th  of t h e  ceded t r a c t ,  were roughly  s i m i l a r  

t o  t h e  lands i n  s u i t .  They were appraised i n  1861 a t  a n  ave rage  v a l u e  

of $ 1  .25 an a c r e .  Due t o  the  poor land market i n  1861, t h e  s a l e  of 

t h e s e  lands was delayed u n t i l  1864 and 1865. A t  t h a t  t i m e ,  t h e  S e c r e t a r y  

of t h e  I n t e r i o r  s o l d ,  a t  pub l i c  s a l e s ,  a t o t s 1  of 286,409 a c r e s  f o r  a n  

a v e r a g e  p r i ce  sf 99 cents  per  a c r e .  D r .  William G .  Murray, d e f e n d a n t ' s  

v a l u a t i o n  expe r t ,  considered the s a l e  of the Sac and Fox l ands  "one of 

t h e  b e s t  comparisons with" the  ceded t r a c t .  
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Delaware su rp lus  lands (Royce Area 425, Kansas 11) l y i n g  s o u t h -  

e a s t  of the ceded t r a c t  and p a r t l y  on the F i s s o u r i  R ive r  were appra ised  

February 2 1 ,  1861, pursuant t o  the Trea ty  of May 30, 1860 (12 S t a t .  l l 2 9 ) ,  

a t  $1 .Z8 per  a c r e  f o r  223,966.78 a c r e s .  They were s o l d  a t  t h a t  p r i c e  

i n  1861. See Delaware Tr ibe  v.  United S t a t e s ,  74 C t .  C l .  368,  376-377 

(1932). 

The Delaware Diminished Reserve land (Royce Area 488) l o c a t e d  

on the  Kansas and Missouri Rivers and t o t a l i n g  92,598 a c r e s  was s o l d  

under the  T r e a t y  of July 4 ,  1866 (14 S t a t .  793), f o r  42.50 p e r  a c r e .  

The evidence i n d i c a t e s  t h a t  t h i s  lznd was improved. 

Under A r t i c l e  17 of t h e  Treaty of J u l y  19, 1866 (14 S t a t .  799) ,  

t he  Cherokee Indians ceded approximately 800,000 a c r e s  Of l a n d  t o  t h e  

United S t a t e s  i n  t r u s t  f o r  l a t e r  s a l e  f o r  t h e  account  of  the I n d i a n s .  

The f i r s t  c o n t r a c t  under the  t r e a t y  cavered a long term sale t o  t h e  

American Emigrant Company f o r  $ 1  .OO a n  ac re .  A f t e r  t h e  Un i t ed  S t a t e s  

determined t h a t  the s a l e  did not  comply w i t h  t h e  t r e a t y ,  t h e  l a n d  was 

r e s o l d  t o  one James Joy f o r  cash a t  t h e  s,aroe p r i c e .  

While w e  have considered the  a p p r a i s a l s  and sales of  I n d i a n  

r e s e r v a t i o n  l ands ,  we cannot i n  t h i s  cnse adopt 2s low a v a l u a t i o n  

f i g u r e  a s  t hey  might seem t o  i n d i c a t e .  The o t h e r  ev idence  i n  t h i s  

c a s e  convinces  us t h a t  the 1863 f a i r  market va lue  of t h e  Kickapoos ' 

land was h i g h e r .  

D r .  Wi l l iam G. Murray, defendant ' s  expe r t ,  valued t h e  s u r p l u s  l a n d s  

a t  $1.55 p e r  ac re  a s  of March 13,  1863, a f t e r  cons ide r ing  t h e  s a l e  of 
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the  Sac and Fo:c l ands ,  the depressed c o n d i t i o n  of the  market i n  the  

1 8 6 0 T s ,  the locac ion  of the ceded  t r a c t  and p e r t i n e n t  phys i ca l  f a c ~ o r s  

whicn tended t o  i n f luence  land va lues  a t  t h a t  t ime. We n o t e  t h a t  D r .  

Xurray cons idered  the Kickapoo lands t o  have been worth subs  t a n t i a l l y  

no re  than  the  99 c e n t  p r i c e  received from t h e  Sac and Fox s a l e .  

I n  reaching  our  de te rmina t ion  of the  1863 f a i r  market  v a l u e  of t h e  

Kickapoo lands  we have considered the evidence presented  by the  p a r t i e s  

i n c l u d i n g  t h e  Delaware and lma t r u s t  land r e s a l e s  d a t a ,  t h e  I n d i a n  

r e s e r v a t i o n  land a p p r a i s a l s  and s a l e s ,  t he  opin ion  of d e f e n d a n t ' s  e x p e r t  

a p p r a i s e r ,  the phys ica l  f a c t o r s  of t h e  ceded t r a c t ,  i t s  l o c a t i o n ,  and 

the  m a r k t t  cond i t i ons  pe r t a in ing  i n  the  e a r l y  1860 ' s .  The,Kickapoo 

t r a c t  was v e r y  favorably  loca ted  w i t h  r e s p e c t  t o  t h e  impending p o p u l a t i o n  

movements i n  the  United S t a t e s  . There were t r z n s p o r t a t i o n  f a c i l i t i e s  

i n  the neighboring a r e a s ,  and the re  was t h e  p rospec t  of a r a i l  l i n e  

through the  a r e a .  In  f a c t  p rovis ions  f o r  such r a i l r o a d  c o n s t r u c t i o n  

w e r e  i n  t h e  1862 Treaty.  The land was w e l l  s u i t e d  f o r  a g r i c u l t u r a l  

p u r s u i t s  and would have been a t t r a c t i v e  t o  a p rospec t ive  1863 buyer .  

Upon cons ide ra t ion  of the e n t i r e  record  i n  t h i s  c a s e  and t h e  

f i n d i n g s  w e  have entered on t h a t  record and f o r  t h e  r ea sons  we have  

s e t  f o r t h ,  the  Commission has concluded t h a t  t h e  f a i r  market  v a l u e  of  

che a r e a  of 123,832.61 acres  was $280,000.00 a s  of Narch 1 3 ,  1863. 

S ince  the  cons idera t ion  paid by the  defendant  was $154,790.39,  

t h i s  would l eave  a dif f s rence  of $125,?09.6l  between t h e  f a i r  market  
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v a l u e  of t h e  t r a c t  and t h e  amount pa id  f o r  i t .  T h e r e f o r e ,  p l a i n t i f f s  

r e c e i v e d  on ly  56  p e r c e n t  of  t h e  t r u e  v a l u e  of t h e  t r a c t .  The C c m i s s i o n  

conc ludes  t h a t  t h e  c o n s i d e r a t i o n  pa id  t h e  Kickapoo T r i b e  w a s  s o  g r o s s l y  

i n a d e q u a t e  a s  t o  be unconscionable .  Accordingly ,  p l a i n t i f f s  a r e  e n t i t l e d  

t o  r e c o v e r  under  t h e  p r o v i s i o n s  of c l a u s e  ( 3 ) ,  s e c t i o n  2 o f  t h e  I n d i a n  

C l a i m s  Commission Act .  The amount o f  t h e  r e c o v e r y  i s  $125,209.61 less 

a l l o w a b l e  o f f s e t s ,  i f  any.  

Concur r ing :  

%-L L & T Vance, Commissioner 

R i c h a r d  W. Y a  




