
FINDINGS OF FACT 
1 / - 

1. Capac i t y .  The Yakah I n d i a n  T r i b e ,  p l a i n t i f f  h e r e i n ,  was 

i c c o r p o r a t c d  Fa 1937 under  che ? rov i sFons  of  t h e  b-ceeler-Xoward Act  

( 4 8  S t a t .  9 9 4 ) ,  and is t h e  s u c c e s s o r  i n  i x t e r e s t  t o  t h e  XaXah T r i b e  

o f  I n d i a n s  t 5 n t  n e g o t F a t e d  t h e  ?hkzh T r e a t y  o f  J a n u a r y  31, 1855  (12 

S t a i .  939), which was r a c i f i e d  on > k r c h  8, 1859 arid vkich i s  a l s o  

knswn as t h e  T r e a t y  o f  Seah Say. As o m e r  o f  t h e  c l a i s  a s s e r t e d  

h e r e i n ,  t h e  :-1aLah I n d i a n  T r i b e  has  t h e  r i g h t  and  c a p a c i t y  u n d e r  t h e  

I n d i a n  C l a i m s  Commission Acc (60 S t a t .  1049) t o  b r i n g  and m a i n t a i n  

t h i s  a c t i o n  i n  i ts  own b e h a l f .  

2 .  i i i s co rv .  The ,%!<ah I c d i a n s  were b o w n  a s  C a p e  F l a t t e r y  

I d i a n s  and l i v e d  i n  t h e  estreze nor thwes t  s e c t i o n  o f  Washington S t a t e  

around Cape F l n c t e r y  and t h e  souzhern s k o r z  o f  t h e  S t r s i t  o f  J u a a  d e  

1/ Th2 f i n d i n g s  made by t h s  Corrzission i n  Docket Xo. 60 ,  X a k h  I n Z i a n  - 
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ref e r c n c e .  



Sccvens and janes  Swan, who spent  about  Een yea r s  wi th  t h e  -?fakah i n  

t h e  l a t e  1860 ' s  and tsughz a: t h e i r  XeservatLon a t  Keah Bay. I n  t h e  

c a r l y  1800 ' s  theLr popcla t ion  was about  2,000 b u t  s m ~ l l p o x  c u t  down 

t h c i r  r anks  s o  t h s t  by t h e  t i n e  o f  t h e  T rea ty  ia  1855 they  probably  

nunlbercd about  500. 

3 .  Trcntv  Terns. Under t h e  p r o v i s i o n s  of t h e  1355 &kah t r e a t y  

t h e  p i a i r i t i f f  t r i b e  ceded K O  r5c  C n i i ~ d  S t a t e s  f o r  " t h i r t y  thousand 

d o l l a r s "  a t r a c t  of land loca t ed  i n  t h e  excrene Sorthwest  p a r t  o f  t h e  

S t a t c  of Washington t!lat l i e s  norzhwest and ad jacen t  t o  l a n d s  be- 

l o n g i n g  t o  t i le Q u i l e u t e  Indians  and t h o s e  l z z d s  ceded by t h e  StKallain 

t r i b e  of Indians m d e r  t h e  Trea ty  of January 26, 1855 (12 S t a t .  933 ) .  

The Xakah l a n d s  t h s t  were ceded under t h e  1855 Trea ty  a r e  i d e n t i f i e d  

2s  Royce Area 355. The 1855 Trea ty  a l s o  reserved  ou t  of  t h e  ceded 

a r c a ,  f o r  the  permanent use and occupancy of t h e  Makah I n d i a n s ,  a 

s z a l l e r  t r a c t  a t  t h c  t i p  of Cape F l a t t e r y ,  Royce Area 356. The e x a c t  

t e r n s  o f  t h e  Treaty a re  a s  fo l lows  : 

A r t i c l e  I. The s a i d  t r i b e  hereby cedes ,  r e l i n q u i s h e s ,  . 
and conveys t o  the  United S t a ~ e s  a l l  t h e i r  r i s h t ,  t i t l e ,  
and in te res :  i n  and t o  t he  l ands  and country occupied 
by i t ,  bounded and desc r ibed  a s  fo l lows ,  v i z :  
Cormencing a t  t he  mu:b of t he  Oke-ho Kiver,  on 
t h e  S t r a i i s  of  Fuca; tncnce running westwardly 



t i c  I .  There  i s ,  however,  r e s e r v e d  f o r  the 
p r s s e n c  use and occu?a t ion  o f  t h e  s a i d  t r i b e  t h e  - 

f o l l o w i n g  c r x t  o f  l a n d ,  v i z :  Z o m ~ e n c i n g  on t h e  
bcacn a t  t h e  n o u t h  of a s n e l l  brook r u n n i n g  i n t o  
&eah Bay n e s t  :o t 3 e  si:c o f  r h c  o l d  Span ish  f o r t ;  
t h e n c e  a l o n g  t h e  s h o r e  round C q e  Classett o r  
F h t c e r y ,  t o  t h e  mouth of  a n o t h e r  s r r a l l  strearn 
runn ing  i n c o  tile bay cr: t h e  s o u t k  s i d e  o f  s z i d  cape, 
a l i t t i c  above t h c  Wazrc3 v i l l z g e ;  t h e n c e  f o l l o w i n g  
s s i d  brook t o  i t s  s o c r c e ;  t h e n c e  i n  a s i r a i g h t  l i n e  
Co t h e  s o u r c e  o f  t h e  f i r s : - r i ec~ ioncd  b rook , . a r ,d  
t h e n c e  f o l l o w i n g  the  s232 aok'il co t h e  p l a c e  o f  be- 
t;+ -L..,-n~, ""; which saiii t r a c c  s h a l l  be s e t  a p a r t ,  a n d  

s o  f a r  a s  n e c e s s a r y  survzyed and marked o u t  f o r  t h e i r  
e:cclusive use ;  . . . 

A r t i c l e  V .  I n  c o n s i d c r a ~ i o n  o f  :!~e above c e s s i o n  t h e  
Uni ted S t a t e s  agree t o  pay t o  t h e  s a i d  t r i b e  t h e  sum 
o f  t h i r t y - t h o u s a n d  d o l l a r s ,  . . . 

4.  Naksh V i l l a q e s .  A t  t h e  t i n e  of t h e  1355 T i 2 3 t y ,  t h e  s q j o r  

Xakah s e t t l e n c n t s  within t h e  c l a i n e d  a r e a ' w e r c  a t  Baada P o i n t ,  Neal1 

3 a y ,  Waatch P o i n t ,  Tsucs  and O z c t t e .  There  were  o t h e r  s e t t l e m e n t s  

a l s o ,  t h e  f u r t h e s t  e a s t  b c i n g  a t  t h e  nouch o f  t h e  Hoko R i v e r  o n  :he 

Strait of  3uan de  Fuco. The I n d i a x  a t  t h e  O z e t t e  V l l l a g c  e n g a g 4  

i n  o v a r i e t y  'o f  a c t i v i t i e s  w i t h  t k e  Xzkah \who r e s i d e 2  i n  t h e  v i l l a g e s  

i n  t h e  v i c i n i t y  of Cape F l a t t e r y ,  i n c l u d i n g  wha l ing  and b a t t l e .  They 

a l l  spoke t h e  same language and wcrz  very  c l o s e  s o c i a l l y ,  w i t h  o 



c o i x i u n l i y  ai Neah ijzy i n  t h e  1860!s azd were a s s i m i l a t e d .  

5 .  Subsistence. The Makah were a  s ea -o r i en t ed  people and en- 

joyed  a  r e p u t a t i o n  a s  whalers  and f i s h e r s a n ,  Secause they  favored  a 

maritime economy, seventy- f ive  t o  n ine ry  percenc of t h e  T r i b e ' s  sub- 

s i s t e n c e  i n  1855 cane from t h e  sea  r a t h e r  t han  l a n d  based mammals  o r  

v c g c t a i i o n .  Some land based ani,xiiils such as e l k ,  d e e r  and b e a r  could  

be foucd a s h o r t  d i s t ~ c c c  i n  t h e  i n t e r i o r  and e l k  and deer could  b e  

:aken along t h e  beaches. The wood t h e  Xakan used f o r  canoes and 

ilouscs a l s o  was a v a i l a b l e  on o r  mar t'ne c o a s t .  

6 .  Use of rke I n t e r i o r .  Visits i n t o  t h e  i n t e r i o r  were made t o  

t h e  Lake O z e t t e  v i c i n i t y  f o r  hunt ing  and b e r r y  p i ck ing .  Yellow and r e d  

c e d a r  f o r  b o a t s  ocd homes cculd be fouad on t h e  s h o r e s  of  Lake Oze t t e .  

The  ev idence  of t h e  T r i b e ' s  use of land f o r  any g r e a t  d i s t a n c e  beyond 

Lake O z e t t e  i s  tenuous. The a r e a  was $0 h e a v i l y  wooded t h a t  i t  was 

c x t r c n c l y  d i f f i c u l t  t o  t r ave r se .  

7. Ares of Indian  T i t l e .  Based upon e l l  t h e  ev idence  of r e c o r d ,  

t h e  Cotzmission f i n d s  and concludes t h a t ,  a s  of  March 8,  1859, t h e  

e f f e c t i v e  d a t e  of t h e  1855 Makeh Trea ty  of c e s s i o n ,  t h e  Yakah I n d i a n  

Tribe h e l d  Indian  t i c l e  t o  t he  fo l lowiag  t r a c t  o f  l and :  



C c g i n n i n g  a t  t h e  z o c t h  of  t i le  lick0 Xiver  on t h e  
f i o z ~ i 1 ,  n:oving wes:crly a l o n g  t i c  c o a s t  o f  t h e  
Str'?:: o f  J u a n  d e  iuca, a round  C a p t  Fla::?ry, 
s o u ~ h  doc;;: t ! ~ c  3 - - .  .aL,:ic - C o z s ~  t o  Sand PoL?z, t h e n c e  
d u e  e a s t  co Lakc G z e ~ t c  and arsund i c s n o r : n e r n  
s h o r c l l n e  L O  che  m u c h  o f  3is g i v e r ,  t h e n c e  
a s c e n d i n g  t h c  S i g  R ive r  n o r c ~ l e a s ~ e r l y  t o  a p o i n t  
due w e s t  of  t h e  p r e s z n t  Old R o y a l ,  i h c n c c  due east 
throug:? Old l ioyal  t o  t i le  iioko l i i v e r ,  t h a c e  n o r t h -  
e a s t e r l y  f o i l o w i n g  t h e  Hoko River co t h e  p l a c e  of 
beginning.  
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