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OPIXIOK OF I?!i COXXISSION 

Conmiss ioner  Yarborough d e l i v e r e d  the  o p i n i o n  o f  t h c  Commission. 

T ~ C  p l a i n t i f f  f i l e d  an  anended pecLt ion i n  Docket  SO.  60 on 

S q t e n b c r  1 5 ,  1952,  wherein  t h e  Tribe se t  f o r t h  two claics,  o n e  o f  

which  dealt w i t h  l a n d s  ceded by t h e  T r i b e  t o  t h e  G n i i c d  S t a t e s  u n d e r  

the  Xdcah T r 2 s t y  o f  January  31, 1855 (13 S t a t .  339),  a l s o  known as 

t h e  T r c s t y  o f  Ncah Bay. On Se~texbcr 2 7 ,  1957,  t h e  Cotnniss ion 

o r d e r e d  t h a t  t h e  l a n d  claim should be  scvcra i  and d e s i g n s t e d  Docket 
1 / - 

SO. 60-A. 

I /  The d i s p o s i t i o n  o f  t h e  o t h s s  c la im w i l l  bc found i n  >!aka11 I n d i a n  - 
T r i b e  v. U.S., 7 Ind.  C1. Coim. 477  (ksr i l  1 5 ,  1353) ,  a f f ' d ,  151 C t .  C1. 
701 (1960) .  



Xakan ceded l a n d  t o  tile Linited S taces  comnencing z t  t h e  mouth of t h e  

Boko Xivcr on t h e  S t r a i t  of Juan de Puca, ruxiiing wescvard w i t h  t h e  

S L ~ ~ L L  t o  Ca?e F l a t t e r y ,  thccce  southward along t h e  coasc t o  O z e t t e ,  

r l ~ c n c e  e e s a r t r d  a l o q  the  l i n e  of  iands  occcs ied  by t h e  Q u i l e u t e s  

x d  n o x h w s r i  a long  :he l i z e  of i z n c s  p r e v i o u s l y  ceded t o  t h e  Ccired 

Stzices by the S'Kla i lam T r i b e .  A sxaller t r a c t  on Czpe F l a t t e r y  was  

reserve6 o u t  of t h e  cedcC a r e a ,  and accord ing  t o  t h e  T r e a t y ,  $30,000 

was t o  be p a i d  f o r  t h e  territory ceded. The p l a i n t i f f  now co.;iplains 

t i n t  che c~cded l e n d  was of a value s o  f a r  i n  excess  of t h e  t r e a t y  sun 

t n e t  t h e  p l e i n r i z f  was paid on unconscions3le  c o n s i d e r a t i o n  and scs- 

t a i n e d  d a x g c s  in t h e  az'ount of onc n i l l i o n  d o l l a r s ,  

Ii is r.o: con te s t ed  thaz t'ne >!ak3h T r 5 e  hzs occu?ied v i l l a g e s  

02 t h e  nor thwcsrezn  t i ?  of t h e  O l p p i c  Pezi3sula f o r  a l ong  t i m e .  The 

issc,s b e f o r e  :he Co=ission a t  t h i s  t ime i s  a l i s i t e d  one: Eow much 

land d i d  t he  p l z i n t i f f  t r l 5 e  exc lus ive ly  us2 and occupy i n  I n d i a n  

f a s h i o n  as of i.hrch 8,  1853, the  date of r a : i f i c s t i cn  end t h e  

e-c t ,  ---ccive aars of t h e  1855 t r e a t y  of c e s s i o n ? .  



D r .  H e r b e r t  Taylor ,  one of  p l a i n t i f f ' s  expe r t  w i t n e s s e s ,  t es t i -  

f i e d  a t  t h e  hear ings  i n  Docket Xos. 60 and 60-A, and on b o t h  o c c a s i o n s  

h e  d i s cus sed  t l lc  Indians who, i n  1855, l ived  i n  t h e  v i l l a g e  c a l l e d  

O z c L ~ c  sou th  of Ca?e F l a t t e r y .  E!e ind i ca t ed  that t2.t Xakah, k ; i o ~ ~  a s  

:lie Iabianu of C a p r F i a t t e r y ,  had f i v e  s a j o r  v i l l a g e s  i n  t k e  v i c i n i t y  

o f  t h e  Cape: Seah Cay, Tatocsh Isfand, Waatch, Tsu-yess ( o r  Tsuss )  

and or,c abandoned i n  1852. A t  t h e  t i n e  of tile 1855 T r e a t y ,  t h e  

Indians at Oze t t e ,  who spoke the same language a s  t h e  Xakah ( w i t h  

on ly  minor v a r i a t i o n s )  jo ined  with' them i n  s o c i a l  a s  w e l l  as m i l i t a r y  

a c t i v i t i e s .  It was l)r. Tay lo r ' s  view t h a t ,  p o l i t i c s l l y ,  t h s  I n d i a n s  

a t  O z c t t c  belonged t o  tile klakuh T r i b e  and were on ly  a  s e p a r a t e  band.  

We a c c e p t  this view. 

A l l  t h e  tes r iaony  and evidence i n  the record supgor t  t h e  f a c t  

t h a t  t'ne Makah esclt!sively used and occupied land  around t h e i r  sc t iz le -  

meats. They had been known in Xcah Bay and Cape f l a t t e r y  as csrly a s  





T!lcre vas tcstiz.ony on 5sha l f  c f  p l a i n ~ i f f  concerning t n e  use by 

wi tnes ses  atzcnpied t o  e s t a b l i s h  t h a t  t he  Xakan r o m e d  many mi l e s  

and c o n d u c ~ e d  r e l i g i o u s  ccrenonies  t h e r e ,  It is c e r t a i n l y  p o s s i b l e  

suc5  use  d id  occur  c c c a s i s n c l l y .  However, even p l a i n t  iff ' s e x p e r t ,  

D r .  Tay lo r ,  was unce r t a in  a s  t o  t h e  e x t e n t  of t h e  Yakah's u se  of t h e  

i n i e r i o r .  I n  response t o  a ques t ion  concerning t h e  Xzkahts occu- 

pacion o i  the t e r r i t o r y  he s a i d :  

Well,  a long rhe  coas t  t h e  occupat ion was very  
thorocyh,  zcci a s  f a r  back a s  Lake Oze t t e ,  l e t ' s  
s a y ,  fou r  o r  f i v e  mi les  o r  more i ~ l z n d  t h e  
o ~ c u p ~ t i o a  was p r e t q  thorough. The Ind ians  'mew 
i h c  - t e r r i t o r y  q u i ~ e  w e l l .  Ynez you g e t  back i n t o  
t h c  soa thcascern  i n t e r i o r  of t h i s  a r e a ,  however, 
t h e r e  a r e  only  legendary connect ions,  bu t  ocra- 
s i o n o i l y  they w i l l  gez back i n t o  t h e r e ,  b u t  i t  
was ncc a c o n s t s c t  m t t c r .  (T r ,  p .  135, Docket No. 
60, June 22,  1955.) 

D r .  T a y l o r ' s  mxirn~m es t ima te  of t h e  azlount of  sus tenance  t h e  

t r i b e  drew from Lond based game and vegetab le  ma t t e r  was twenty-f ive 

p e r c e n t ,  which meant t h a t  t h e  :.',3kah r e l i e d  upon r a r i n s  hunt ing  f o r  a t  

l e a s t  t h ree - fou r ths  of t h e i r  d i e t .  The major  p o r t i o n  of t h e i r  t ime 

and e f f o r t s  t h e r e f o r e  were eonccntrated i n  the  c o a s t a l  a r e a s .  The 

ev idence  a l s o  rcvea led  t h c t  some of t he  m z a a l s  hunted by t h e  Makah, 

many b e r r i e s  and r o o t s  and cedar f o r  boacs and houses w c r ?  a c c e s s i b l e  

on t h e  c o a s t  o r  no furcher  in land  than Lake Ozct te  s o  t h a t  t h e r e  was 

no r e g u l a r  need f o r  sojourns deep i n t o  t h e  i x t z r i o r .  A f i r s t  hand. 



. . sSs l i r vc r ,  ;~:CS Sb-a;l, 1 ~ 1 ~ e c  W L : ~  and i a ~ g h i  :he Xzkzh over a p e r i o d  

of t e n  y e a r s .  IR 1363 he ckL;racrsr izec  c h i s  whole  p o r t i o n  o f  

. . 1 1  
Lasr?:r:z=oc T e r r i ~ o r y  2s b c i z g  covered  zi:';: a n  alaosz i a p e n e z r a b l e "  

. . i o r c s c .  On ciis whole ,  there 2s scz;,:: e-IL:c:lce c r  l i k e l i h o o d  of Xakah 

u s e  f r ? r ~ h e r  j.nl;nd t h a n  i h e  per,=.,eter w e  have d e t e r d n e d .  

F. i h c ~ c f o r e ,  based  on a l l  tile a c c e ? c a L i e  e v i d e n c e ,  as of  t h e  

e f f e c t i v e  d a t e  of  t h e  1855 Makan T r e a t y ,  a r c h  8 ,  1359, t h e  C o n s i s s i o n  

f i n d s  Zndian c i t i e  in the  ,ciakzh T r i b e  t o  t h e  l a n d  area d e s c r i b e d  i n  

F i n d i n g  No. 7 .  

Tzis case m y  now proceed t o  a d e t e r n i n a t i o n  o f  t h e  e x a c t  a c r e z g e  

o f  t h e  l a n d  awarded h e r e i n ,  the v.&lue of t h i s  p r o p e r c y  as o f  Xarch 8, 

1359,  t h e  c o n s i d c r z t i o n  r e c e i v e d ,  and a l l  o t h e r  i s s u e s  d e t e r m i n a t i v e  

of the d e f e n d a n z ' s  liability, i f  a n y ,  t o  t h e  p l a i n t i f f .  

We Concur:  




