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Paul G .  l:eilLy, Atcorncy f o r  P1: i int i iE 
Ear le  h RciLLy wcrc on che b r i e f s .  

Lcs t c r  Reynolds, wich whom was YE. 
A s s i s t m c  Artorncy General Clyde 0. 
Xortz,  Ac:srncys f o r  Defendant. 

Chais~naa KuykccdalL dc l ivc rcd  the  opin iun  f o r  t h c  Conmission. 

The p l a i n i i f c  has brought t ke  a b o v e - e n t i ~ l c d  a c t i o n  under v z r i o u s  

c l a u s e s  of s e c t i o n  2 of t h e  Indian  Claims Coaiaission Act,  60 S t a t .  1049, 

s eek ing  a d d i t i o n a l  compcnsstion a r i s i n g  from c e r t a i n  t r a n s a c t i o ~ s  

invofv-lilg lands loc-.tr:d i n  3c rc  i c  County, Soi-th Ca ro l ina .  T'ne o a t e r i s l  

f a c t s  Fn t h i s  c u s c ,  concerning which thc re  is no s u b s : m t i ~ l  d i s p u t e ,  

comcncc  wi th  thc  re  lu t ionsh tp  bctwcca the  Colonia l  govcrnnccc of North 

Carol inn and the Tasc ;~ ro ra  Indians 2nd Lnvolv~b c r n n s a c ~ i o n s  be fore  r h c  

format ion  oE thc  Federal Covernmcnc. 

A t  t h e  cnd o f  t hc  "Tuscnroru War" i n  1713 chc h o s t i l e  Tuscz ro ra s  lef t :  

Norch Carol  ill2 and mii;ri?tc:d t o  Xc?w York, wherc: they r c s i d c d  w i ~ h  v a r i o u s  

p i~r i - s  o f  t i le Yivc X n ~ i o n s  and c .~cncunlly hccamc thc  s ix th  n s t i o l l  

or  t h a t  confederacy.  Those Tuscaroras who hzd been f r i e n d l y  t a  t h c  

c o l o n i s t s  r c ru incd  i n  North Caroilna and,  i n  1 7 i 7 ,  we-c g r a n t e d  a 

t r a c t  of s0rr.c 41,113 acres on the  south s i d e  of thc  Iioanoici: R ive r .  
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-. i n e  Indians : he r eby  h e l d  rhe  "equivalent" of  a f e e  s i x p l e  t i t l e .  

- i h e  g r a n :  was s u j s e q u e n t l y  s u r v e y e d  a n d ,  i n  17L5, w a s  con f i rned  by 

:he Cenera l  A-ssecbly of the 3or;h Caro l ina  Province .  T h a t  1748 Act 

a l s o  provided thac  any persocs  holding g r a n t s  t o  t h e  l and  from the  

l a t e  Lords P r o p r i e t o r  (be fo re  Norih Caro l iaa  became a  r o y a l  colony 

i n  1729) should beconc e c t i t l e d  t o  such lands i f .  t h e  Tuscaroras  should 

e v e r  d e s e r t  o r  l e a v e  them. 

The Tusca ro ra s  r e s i d e d  on the  lands  u a t i l  abou t  1766 when, a t  t h e i r  

r e q u e s t ,  srran2cr;ients were made f o r  s l i g h t l y  c o r e  t hen  h a l f  of t he  I n d i a n s  

t o  move t o  Kew York. To r a i s e  the noney neces sa ry  t o  r epay  advancenents  

made f o r  r h e  mig ra t ion ,  t he  General hssenbly approved a l e a s e  f o r  p a r t  

of i h e  l a n d s  f o r  a term of  150 years .  Tuscaroras  con t inued  t o  l e a v e  

North C a r o l i n a  u a t i l  by 1777 nos t  of then  had jo ined  members of t h e i r  

t r i b e  in New York. Other  l e a s e s  of t he  North C a r o l i n a  l a n d s  had been 

made by the Tuscaroras  which were subsequent ly confirmed by a 1778 Act 

o f  t h e  Kor th  Caro l ina  Assembly. The 1775 Act, i n  a d d i t i o n  t o  v a l i d a t i n g  

long  t e r n  l e a s e s ,  provided t h a t  a r  t he  e x p i r a t i o n  oE t h e  l e a s e s  t h e  

l a n d s  would r e v e r t  t o  t h e  S i a t e  i f  t he  Tuscarora Nat ion  were then  e x t i n c t  

and, f u r i n e r ,  t h a t  t he  lands  would r c v e r r  t o  t he  S t a t e  a t  any time 

whenever t h e  Tuscarora Hation should e i t h e r  become e x t i n c t  o r  e n t i r e l y  

abandon o r  remove themselves from every p a r t  of t h e  t r a c t .  

The t r a n s a c ~ i o n s  and&al ings  t o  ch i s  p o i n t  i n  t h e  chronology of  

e v e n t s  d i d  not  i n  any way involve the  Federal  Govcrnmeat, and t h e r e  

i s  b a s i s  f o r  any r e s ? o n s i b i l i t y  on the  p a r t  of t h e  Cnitcd S t a t e s  



against: tile ; :niccd S t a t e s ,  n o t  i n j n r i c s  done by o ~ h c r s  for which t h e  

Ul~iLcrl S ta t -cs  hiid n o  r e s p o n s i b i l i t y ,  ~ h c r c  wo~l ld  be no g r o u ~ d s  f o r  

;I r ccovpry  under  tile I n d i a n  Claims Cocunission A c t  b a s e d  o n  a n y  o f  t h e  

LIC t i o i l s  involvi.tli: the ' T ~ s c a r o r a y  to  c!lFs p o i n t  i a  t i n e .  The S i s  

Xac ions ,  c t c . ,  ~ t t  : i l .  V .  Ttw ( I n i i c d  S t ; l t c s  173 Ct. C l .  899 (1965 ) .  

Ilowcver, ~ l i ~ c r  1730 the  United S t a t e s  assumed c e r  Lain r e s p o n s i b i l  f t i es  

wicll r e s p e c t  to t h e  1ndi:tns. The 'l;r;ldc and I n r e r c o u r s e  A c t  o f  July 22, 

'179L), i S t c ~ t .  137 ,  138, and s u c c e s s o r  siratr?ces f o r b a ! e  the sale o r  c o n -  

vcyanc2 o f  I n d i z n  l ~ n d s  w i t h o u c  the  c o n s e n t  o f   he F e d e r a l  Gov?znnent.  

' i 'herc have bcdn ti iff ere:^^ v e r s i o n s  of  :kc A c t ,  which is  still i n  e f f e c t  

as s e c t i o n  2116 of chc 1:cviscd Scatutcs,  c o d i f i e d  a t  2 5  U.S .C .  sec. 1 7 7 ,  

b u t  federal consent has a lwsys  been r e q u i r e d  i n  any d i s p o s i t i o n  of 

In t i i zn  r e d  pro!>cr:y.  he l e g i s l a t i o n  h a s  been interpreted as g i v i n g  

t h e  Fctlcral Covcrnnen t  3 s u p e r v i s o r y  r o l e  over  conveyances  by I c d i a n s  

tlo o t lhcrs  . ZrL !:etl~:-:il power Coirjni s s i o n  v, Tuscarora I n d i a n  N a t i o n ,  

'362 U .  S .  9 3 ,  11'1 (l!l6O), t h e  Supreme Court s a i d :  "'i'l~e o b v i o u s  p u r p o s e  

o i  t h a t  s ccl t u i c  i s  t o  prcvcnl: u n f a i r ,  i lnprovidcnt  or i m p r o p e r  d i s -  

p o s i t i o n  b y  l n d i a n s  of l a n d s  amed o r  possessed  by them t o  ocher 

p : t i E i c s ,  cscep t the  United S t i ~ t c s ,  wi  t h o i ; ~  the  consc::ir o f  Congress. . ." 
Accnrdin:;Ly, u n J ~ r  t h e  Indian C!air;..s Cowciss ion Act c!~c L n i c c d  S t a t e s  

c ~ x l d  bc: h e l d  l i n b l c :  i f ,  deer 1790, t h e r e  were any cr,tns,lc t i o n s  

i n v o l v i n g  t h e  ' i ' u s ; ~ r o r a s '  l ~ n d s  i n  which ~ h e r c  was  a11 " u n c o i ~ s c i o n a b l e  



sonsidern:ion" p a i d  or  ::?ere was a lac!< of  " f a i r  and n o ~ o r a b l e  

dc21 ings ." 

In 1601 the Tuscarora Nation requcs ted she adv ice  axd a s s  i s  tance 

of the DrssLdent regard ing  a  proposed s a l e  of the T u s c a r o r a s '  North 

Caro l ina  land i n  o rde r  t o  a c q u i r e  Inore land i n  New York. I n  r e sponse  

t h e r e  ts the P r e s i d e n t  appointed W i l l  i a n  R .  Davie Connis s  i o n e r  t o  a t  tend 

n e g o t i a i i o n s  i n  North Caro l ina  between Tuscaroras  from New York and 

the  North Caro l ina  r e ? r e s e n t a t i v c s .  Xecognizing t h e  r equ i r emen t s  of  

t h e  Trade and i n t e r c o u r s e  Act ,  che P r e s i d e n t  s p e c i f i c a l l y  a u t h o r i z e d  

Coiniriissioner Dzvie t o  g ive  the  neces sa ry  s a n c t i o n  and c o n s e n t  t o  terms 

which the  Tuscarora c h i e f s  and the  l e g i s l a t n r e  of North C a r o l i n a  might  

ag ree  on. 

An agreement wss reached between the Tuscaroras  and Xor th  CaroLina 

whereby a l l  r i g h t ,  t i t l e ,  i n t e r e s t  and c la im of the  T u s c a r o r a  Na t ion  

t o  the B e r t i e  County lands  would cease  a f t e r  J u l y  i2, 1916. I n  r e t u r n  

North C a r o l i n s  would pass  l e g i s l a t i o n  a u t h o r i z i c g  t h e  l e a s i n g  of  t h e  

unleased  lands i n  the t r z c t ,  the  e x i s c i n g  l e a s e s  would be  p e r m i t t e d  

e x t e n s i o n s  u n t i l  Ju ly  12,  1916, and t h e  occupancy and p o s s e s s i o n  o f  

t h e  t e n a n t s  would be held and deemed the o c c u p n c y  and p o s s e s s i o n  o f  

t h e  Tuscarora  Nation, as i f  t he  Indians  accua l ly  r e s i d e d  on  t h e  l a n d s .  

Thus the prov i s ions  of the 1778 PIC t c a l l i n g  f o r  a r e v e r s i o n  t o  the 

S t a t e  if t h e  Indians  should eve r  abandon o r  rexove themselves  from t h e  

l a n d s  would no longer  o?ply. 

The t e r m  of the ag reenec t  were included i n  a  t r e a t y  exccu ted  

on Decenber 4 ,  1802, by r h e  Tuscarora c h i e f s  and C o m i s s i o n e r  Davie .  




















