
Roy L. S ~ r u b l c ,  E f f i e  ~nowles ,  and Charles Bragman, 
Artorneys for P l a i n t i f f  in Dockct No. 73. 

Eoy St. Lcwis and Paul ?l. >!ieScl l ,  At torneys  f o r  
p l a i r i c i i i  i n  Dockcr 30. 151. 

Craig A. Dcckzr a d  Junathctn 11. Eurdick, with whom 
was Xr. A s s l s t a n c  h t r o x c y  Cc:rr?rzl S h i r o  Kashixa, 
Acirorac-ys Zor I)cfi?:*,drmt. 

The Scn lco le  I n d i a n s  of  Ylorida and che  Sc:?.ino?c z a t i o n  of 

O k l a h o m a  claim as s u c c ~ s s o r s  to Thc Scninole Sacion which wzs in 

Florida p r i o r  t o  1973 and \;Sick, w ! ~ i l ~  in l ; lo r ida ,  s u s t a i n e d  che 

i n j u r i e s  f o r  w h i c h  compcns:ltion i s  sougk: F u  c h c s e  s u i t s .  The  



arc wholly over lapping .  of :he f a u r  c l a i z s  o r l g i a a l l y  encompassed i n  

t hese  s u i t s ,  on ly  t h e  f i r s t ,  f o r  odd i t i onn l  cornpensstioc f o r  most of 

F l o r i d a  excc? t ing  t h r e e  enclaves 2nd one r e s e r v a t i o n ,  and t h e  second, 

f o r  z d c i t i o m l  c o , r ~ e n s a t i o n  f o r  the  r e s e r v a t i o n ,  a r e  be ing  cons idered  

i n  t h e s e  Docket Nos. 73 and 151 consoi idated.  Eoth of  t h e s e  c l a ims  a re  

broaght  under  Section 2 ,  c l ause  3, of  the  Ind ian  C l a i m  Comnission 

. k c  (60 S t a t .  1049, 1050).  The t h i r d  c?aFa, conce rn i ag  t h e  Kccomb 

Rese rva t ion ,  and the  fou r th  claiiu, based on t r a n s a c t i o c s  c r e a t i n g  

:he Eveig lades  Knt ioanl  Park, e r e  p re sen t ly  c o n s o l i d ~ t e d  i n  Docket 

NO. 73-A.  

Oa Yay 8 ,  1964, t h i s  Comiission decided t h a t  t h e  p l z i a t i f f s  

had I n d i a n  t i t l e  t o  most o f - F l o r i d a  sout5 a d  e a s t  05 Thz Old 

Spanish  Xoad, excluding the P i c o l a t a  'turc'nase on t h e  norcizern A t l a n t i c  

c o a s t ,   he Forbes Purchase on the upper Gulf c o a s t ,  and t h e  Pensacola  

2u r shasc  on the  northwcs:cra Gzlf coas t ,  until t h e  c e s s i o n  of September 

1 8 ,  1823. The Commission a l s o  decided t h a t  t h e  p l a i n t i f f s  had recog- 

n i z e d  t i t l c  t o  the  r c s c r v a t i o n  i n  the c c n t r s l  F l o r i d a  p e n i n s u l a ,  a s  

of t h e  c e s s i o n  of Pay 3, 1832. Confirzed Spanish l and  g r a n t s  were Co 

be e s c l u d c d .  S P m i n o l c  Tndinns, e t  31. v. !:xi tetf Stur-I%..;, 13 ind. C l .  

Corm. 3 2 6 ,  342 (19G4). In e f f i r x i n g ,  :he C o u r t  of Cluins , s e t  t h e  
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dcc iacd  with c e r t a i n t y  t h a t  t h e i r  i n t e r e s t s  would be a d v e r s e l y  a f f e c t e d  

i f  t h c i r  i n t e n c n t i o n  as s e p a r a t e  p a r t i c s  p l ~ i n t i f t '  were den icd ,  and 

tha: they would noc be permi t ted  t o  inccrvcce.  SczFno!c Indians, c t  a l . ,  

v. Uciccd Scares, 19 Ind. C 1 .  Corn. 440 (19663. E c i t h c r  o f  t h e s e  1968 

d e c i s i o n s  w a s  appealed. 

In June, 1369, t h i s  Con-dssion took cvidstnce on chc r e m i n i n g  

i s s u e s :  c o n s i d e r a t i o n ,  va lue ,  and o f f s e t s .  The Cortmiss ion 's  con- 

c l u s i o n s  r e spec t ing  cons ide ra t ion  and vslue ere s e t  forth i n  d e t a i l  in 

t h e  24 f'indings of i-'acr t h i s  d a t e  i ssued  i ; ~  the  cascs  al: b a r .  The 

ev idence  of  rccord  s c l a t i n ~  t o  the  f a i r  m:~rkct vsluc of t he  F l o r i d a  

c c s s i o n  lands ( t n c  1823 ces s ion )  ilcd thc rcstl-rvcltion ( t h c  1533 c c s s i o n )  



w a s  p r e s c - ~ s d  and cor.sidcrcd iz t h e  light o f  chc  s ~ a n d a r d  c r i ~ e r i o n ,  

Li"c aaour.: of money f o r  w h i c h  ;i pa rcc l  cf lzcd would sell i n  che open 

zarket by a rcady,  a b l e ,  and w i l l i n g  s c l l c r  t o  a ready,  a b l e  and w i l l -  

ing buyer,  eac!~  wit!^ f u l l  knowledge o i  p e r t i n e n t  facts and n e i t n e r  

being com?ellcd t o  a c t .  Thc phrasc i n  the  concurren t  F indings  "a 

prospective buyer" is s re ference  t o  this c r i t e r i o n .  The p a r t i e s  

have ag reed  t h a t  :he l a r 3 e r  a r ea ,  frequently r e f e r r e d  t o  i n  t h e  con- 

C u i r c n t  7 i n d i c g s  as " the  F lo r idz  c e s s i o n  lands" ,  c o n s i s t s  of 23,892,626 

Licrcs, and t h a c  chc smz l l e r  a r e s ,  . f r cquc r ,~ ly  r e f e r r e d  t o  zs " t h e  r e s e r -  

v a t i o n "  c o n s i s t s  of  5,865,600 x r c s .  30th of t h e s e  + c r e a s e  f i g u r e s  

;L=C i n  t h a t  311 ncccssary deduct ions  have been made. 

F l o r i d a  todsy  i s  a s t a r c  of g rc - t  acZ CLversLflcd po:czt ia l .  

S i n c c  ~ h c r e  have bccn no s u b s t a n t i a l  phys i ca l  chacges t o  t h e  s t a t e  i n  

t h e  l s s r  two c c n t u r i c s ,  i t  i s  fair t o  say cha t  F l o r i d a  alwzys enjoyed 

that c x t c n s i v e  ~ o t c n t i a l .  Howcver, i n  1823 o r  1832 i c  would hove 

t aken  XI i z q o s s i b l c  degree of percept ion  f o r  t h e  p r o s p e c t i v e  buyer  o r  

s e l l e r  t o  a n c i c i p a t c  the ex ten t  t o  which ' the  prrrccls would be developed 

i n  t h e  2 0 t h  Century. Consequently, t he  cvidencc of r eco rd  h a s  been 

a s s c s s c d  i n  t hc  l i g h t  of the  knowledgeable man of t he  e a r l y  19:h Cen- 

t u ~ y ,  n o t  t h e  knowlcdgcsblc mn of today. 

For  i n s c a n c c ,  whilc  an ind iv idua l  who, i n  t h c  1520 ' s  o r  the 

1 3 3 0 ' s ,  was cons ider ing  the purchase of from f i v e  t o  2 3  m i l l i o n  a c r e s  

- - 
O i  l and  i n  F l o r i d a  nigh: not have worr ied about  t hc  wcathcr ,  he  would 

have  c o n s i d c r c d  long nnd e ~ r n e s i l y  whcrhcr he wmtcd  t o  buy i n  an 



a r c 2  known f o r  yellow f e v e r  and ma la r i a .  He would havc c o n s i d e r e d ,  

ri;ht!y, t h a c  cncse  i ~ e a l ~ h  hazards wcu ld  tcnd L O  de t e r  h i s  p r o s p e c t i v e  

cusLomcrs i f  hc pianzed t o  r e s e l l  h i s  purchase i n  s m a l l e r  t r a c t s .  

Likewise,  hc would have been aware t h a t  F l o r i d a ,  i n  comparison w i t h  

ad jacenc  s t a t e s ,was  not  a t t r e c t i n g  very  many permanent settlers.  

On tile o the r  hand, he would n o t  have f e l t  t h a t  h i s  proposed pu rchase  

s u f f e r e d  from n lack of a c t u a l  t r a n s p o r t a t i o n  due t o  t h e  n e t v o r k  o f  

r i v c r s  and streams and the  border ing  oceans, b u t  he would be  aware 

t h a t  the  r i v c r s  and s t reams were not  the  swi f t - ru sh ing  waters of t h e  

no r th  and the w2st whcrc one could ,  f o r  i n s t ance ,  h a r v s s r  t r e e s  and 

s c c  them a f l o a t  t o  reach t h e i r  desc inac ioz  v i t h  L i t t l e  human e f f o r t .  

There were f a c t o r s  which might make the nea r ly  24 m i l l i o n  

a c r e s  oE the  1323 ces s ion  more a t t r a c t i v e  t o  a p r o s p e c t i v e  buyer  t han  

would have been an equiva len t  i n  a nearby s t a t e .  The t r e e s  

were a d i s t i n c t  a s s e t .  So ,  t a  a l e s s e r  e x t e n t ,  were t h e  f i s h  and 

game. ' h e r e  were ex is t in& i n d u s t r i e s ,  and i t  would no t  havc  taken 

a n  impossible dcgrec of perception t o  f o r e c a s t  succcss  i n  c i t r u s  and  

i n  dairy-and-beef  e n t e r p r i s e s .  Balanced c g a i n s t  t hese  and oche r  

asscrrs d c t a i l c d  i n  the  concurren t  Findings were the  "patchy" n a t u r e  

of  good fann lands and the prcvnlcnce of poor farm l a n d s ,  n e i t h e r  

o f  which f a c t o r s  would be l i k e l y  t o  n t c racc  s e t t l e r s  wno l i v e d  by 

t h e  s t ~ n d a r d  of the  dsy: a farm wnicn would support  a f x i i l y  and pro -  

duce s a x t h i n g  e x t r a  fo r  the  market. Too, the  p rospec t ive  buyer  

would have been wel l  aware t h a t  r ega rd l e s s  of  whether he was placning 



Lo scl; l a n d  :ha; e n j o y e d  a i..<ghcs:: aaa bcst :  u s e  o f  ilarnmi~g, o r  

g r a z i n s ,  o r  c~xjcr p r o d u c ~ ~ o n ,  o r  even rccre; t i o n ,  t h e r e  would be 

s e r i o a s  c o n p c ~ i t i o n  from t h e  p u b l i c  land s a l e s  i n  F l o r i d a  and i n  

a a j o i n i a g  s t a t e s .  

This Corniiission found :he collected evidence of bo th  p a r t i e s '  

expe r t  w i tnes ses  on v a l u a t i o n  t o  be  of d i s t i n c t  a i d  i n  r e s o l v i n g  t h e  

i s s u e  o f  va lue ,  a l t hougn  t h e  Comiss ion  has n o t  found i t  p o s s i b l e  

t o  ag ree  e u t i r e l y  w i th  e i t h e r  p a r t y ' s  p o s i t i o n  on t h a t  i s s u e .  For 

i n s t a n c e ,  whccher t h e  =out s a l e a b l e  po r t ions  a r e  d e s i g n a t s d  as 

townsices  o r  cho ice  s i t e s ,  i t  was r e a d i l y  apparent  t h a t  $2.50 p e r  a c r e  

was f a r  coo p e s s i c i s t i s  and $200 per  a c r e  was i c c r e d i b l y  o ? t i x i b t i c  

on the  averGse. Too, wh i l e  ths s c p a r a t e  assessrnenc 6: a l iowed 

townsiccs  i s  p e r m i s s i b l e ,  t h e  C o m i s s i o n  must r e j e c t  t h e  i n f e r e n c e  

t h a t ,  f o r  i n s r a n c e ,  the  sa lvage  indus t ry  which existed on t h e  earlier 

v a l u a t i o n  dzce nddcd any ayce r tn inab le  anount t o  t h e  v a l u e  o f  t h e  
. .. * .  

:~d jaccnc  lands from wnich i t  operated.  

The foregoing  and o t h e r  p o i n t s  a r e ' r e f l e c t e d  i n  t h e  u l t i m a t e  

I2indings and Conclusions of law on f a i r  nvrkcc v a l u e  and c o n s i d e r a t i o n .  

The papent of $152,506.00 f o r  land having a f a i r  market v a l u e  i n  

exccss  of  $12 m i l l i o n  was c l e a r l y  unconscionable and on t h i s  count  

tile p l a i x t i f f s  w i l l  r ecover  the d i f i c r e z c e ,  $12,347,500.00. Equa l ly  

c l e a r l y ,  t h e  payncnt of $2,094,603,33 f o r  lands  havicg  a f z i r  market 

vltlue of $2,050,000.00 was not  n:lconscionablc, and on this count  t h e  

p l a i n t i f f s  w i l l  r ecove r  nothing.  



'She g r o s s  recovery  of $ 1 2 , 3 4 7 , 5 0 0 . 0 0  i s  s u b j e c t  t o  s u c h  o f f s e t s  

r e q u i r e  t h a t  o f f s e t s  be scheduled i n  corn!>liance w i t h  t h e  Delaware 

d e c i s i o n  ( n c l s ~ , ~ r c  ' f ' r ibc ,  ei a l . ,  v .  U n i t e d  S t s r c s ,  2 1  Ind .  C 1 .  

Cam. 18 ( l 9 6 9 ) ) ,  now on appeal  ( C t .  C 1 .  h p p .  Na. 6 - 6 9 ) .  S i n c e  t h e  

Delaware d e c i s i o n  had no t  been i s s u e d  when t h e  o f f s e t  phase  of t h e s e  

c o n s o l i d a c e d  c a s e s  was t r i e d ,  c l a imed  o f f s e t s  and o t h e r  d e d u c t i o n s  

from the gross award w i l l  be d e f e r r e d  co e l l o w  t h e  d e f e n d a n t  t o  comply 

w i t h  t h i s  p r a c t i c e .  

C o n c u r r i n g  : 

-:-. 
c/-- 

T.  Vance, Co~rmiss ioner  

. - 

: i s r g a r T  H. P i e r c e ,  Cfonmissioner 




