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Cherlcs :.hcPhee L,7rigl~t  , h t c o r n c y  f o r  
P l a i n t i f f s  iz dockac So. 233 .  

Raymond C .  SFrc?son, Attorney for 
P l a i a t i f f s  i n  Uocket So. 235. 

Les t e r  Reynolds wi th  whom w a s  Xs. A s s i s t a n t  
Atcornzy General Shi ro  Kashiwa, d t t o r x y s  
f o r  Defendant. 

Vance , C x m i s s i o z r r  , delivered tile op h i o n  of t'ne C o r a i s s i o n .  

This i s  a clai in  undsr  s e c t i o n  2 ,  c laus2  4 of t h e  Indian C i a i z s  

Conziss ion  Act (60 Star.  i049, 1050) f o r  the f a i r  markec of l z n d s  i n  

C a l i f  o r a i a ,  Xcvods and Arizona ~ ~ h i c ' n  were oxzed z b o r i g i n a l l y  by the 

- 
u e g h n i n g  w i t h  the n i n e r a l  dis:overy by Jchn Xoss in l S 6 3 ,  t h e  San 



F r a n c i s c o  X i z i n g  DFstrLc: i n  the A r i z a n u  T e r r i t o r y  was the s u b j e c t  o f  

. . - .  
s:gn:z:zznr a t z e a t l a n .  Since xuch of :he D L s c r i c c  was unexplored a t  :he 

i865 v ~ l u a t l o n  d a t e ,  we r.usc d e c e n i n e  x h a t  an  informed purchaser  a t  t h a t  

daze would have thought i t s  p o t e n t i a l  t o  be. The r e p o r t  of F r o f e s s o r  

Benjazin S L L l i x n  i nd ica t e s  t h a ~  such a purchaser  would have been o p t i -  

m i s t i c  a s  t o  t h e  p o t e n t i a l  of the n i n e s .  A t  t he  end of 1863, a t  l e a s t  

p a r t s  of the Moss Lode were s e l l i n g  a t  $300 t o  $320 p e r  f o o t .  It would 

see: t h a t  t hese  por t ions  probably cons i s t ed  of  t h e  a r e a  250 t o  500 f e e t  

around A l l e n ' s  Sha f t  t h a t  Professor  S i l l i c a n  i n d i c a t e d  con ia ined  s u r f a c e  

gold .  T ie  Moss Lode extended f o r ' a t  l e a s t  7,800 f e e c  and was claimed f o r  

twice thac  d i s t s n c e .  t h i l e  a g r e a t  den1 was spen t  on development of t h e  

Xoss Kines, zest of the developzlent was i l l  conceived and ~ d d e d ' l i t t l e  

v a l u e .  

TSe Ssu the rn  Cross o r  Hardy Mine c o n s i s t e d  o f  footage  on t h e  Pzr sons  

and MichLgan Lodes. >hay conveyances of i n t e r e s t s  i n  these Lodes were 

n ~ d e  around t h e  ve lu3 t i cn  da t e .  Ainong o t h e r  i i q o r t a n t  l odes  were t h e  

Leland,  Deycon, Skinner and Xoss Btck. P ro fe s so r  S i l l i n a n  i n d i c a t e d  

t h e t  he v i s i t e d  over f i f t y  lodes o r  v e i n s  i n  1864. 

A t  l e a s t  $260,000 of gold was removed from o pocket of  the  Xoss Lode 

c l o s e  t o  i h s  sur2ace by 1864. k c h  i n t e r e s t  i n  t h e  Siln F r a n c i s c o  D i s t r i c t  

was c r e c c e d ,  Knowledaable persons, such as P ro fe s so r  3enjamin S i l l i m a n ,  

were v e r y  o p t i t l i s t i c  about the f u t u r e  of the  D i s t r i c r  eround i t s  valu- 

a t i o n  dace .  Defendant has attem?ted t o  d i s c r e d i t  P r o f e s s o r  S i l l l m a n '  s 

r q o r t ,  b u t  we f ind  nothing t o  support the  s u s ~ e s t i o n  t h a t  P r o f e s s o r  

S i l l i m z n  was ernploycd t o  =kc the r e p o r t  by a mining company w i t h  

i n t e r e s t s  i n  the a r m .  

Wc hzvc emmined the s a l c s  data f o r  i n t e r e s t s  i n  t h e  San F r a n c i s c o  



D i s E r i c t  around i t s  vzlua:lon d c c c  a n d  P,jve found t h i s  t o  be t h e  b e s t  

c v l d c n c e  o f  v::uc. ~ h c  o t h e r  methods of valuat:on s u g g e s t e d  b y  plain- 

t i f f s  i n v o l v e  t h e  u s e  o f  i x f o r x t i o n  r e g a r d i n g  f u t u r e  o r e  p r o d u c t i o n  

and r e s e r v e s  whictl 0 p u r c h a s e r  on t h e  v a l u o  t l o n  d a c e  c o u l d  n o t  have  

r e n s o u a b l y  knofal. While wc do n o t  a c c & ? t  tile methods by which p l a i n -  

t i f f s  e s t i r m t e  t h e  l e n g t h  and number o f  l o d e s  which h d  been l o c a t e d ,  

nor- t h e  f a i l u r e  t o  d i s c i n p i s h  between more aild l e s s  v a l u a b l e  p o r t i o n s  

o f  t h e  m i n e r a l i z e d  E r e a ,  we f i n d  the  f i n a l  v a l u e  z s s i g n e d  b y  p l a i n t i f f s  

t o  t h e  m i n e r a l  r e s o u r c e s  t o  be s u E s t s n t L a l l y  c o r r e c t .  

Wi th in  t h c  Xohave T r a c t ,  o n l y  one minor  s a l e  o f  s u r f a c e  a c r e a g e  

too!< p l a c e  a round  t h e  r e s ? e c ~ l v e  va ' lns t ton  d a t e s .  Thus t h e  p a r t i e s  
-. 

h z ~ v c  r e l i e d  p r i ~ s r l l y  upon s a l e s  o f  l and  o u t s i d e  t h e  Xolhz~vz T r a c t  

a round  t h e  v a l u ~ t i o n  d a m s .  I n  1861;, Baca F l o a t  No. 5 ,  a t r a c c  o f  

o v e r  39 t h o u s a c 6  a c r e s ,  wns s o l d  f o r  6.85d p e r  a c r e .  This  land was 

l o c a t e d  75 n i l e s  due e a s t  o f  F o r t  xchnve .  12 1853, t h e  k i t e d  S t a t e s  

i l c q u i r c d  t h e  G ~ d s d e n  Purc?.zse .for $10 n i l l i o n .  T h i s  i s  n o t  o f  g r e a t  

p r o b 2 t i v e  value s i n c e  i n  exchange f o r  t h i s  amount, the  l jn i red  S t a t e s  

r e c e i v e d  s o x e  19 z i l l i o n  a c r e s  o f  l s n d ,  c a n c c l l a t t o n  o f  ;Yexican 

d e p r e d a r i o n  clsixs and t h e  a b r o g a t i o n  of  A r t i c l e  11 o f  t h e  T r e a t y  o f  

Guodcloupe BFda lgo .  The land a c q u i r e d  was l o c a t e d  some 100 m i l e s  s o u t h  

o f  t h e  X.!oh3vc ' k ~ c t .  The T j c i ~ e d  S t a t e s ,  a r  t h e  t h e  t h e  t r e a t y  was 

made, was i n  a s t r o n g e r  bargrl ixing pasLCion tlisil Wcxico.  

i n  v a l u i c g  t h e  s u r f a c e  cc reage ,  pla in : i fZs l  a p p r a i s e r  assumed 

t h t  t h e  >lohave Tribc's a 3 o r l g i r . a l  : i r l e  i n c l u d e d  ownershi?  o f  the 

navigable w z c e ~ - s  o f  t h e  Coiorzdo R i v e r .  T y ~ i s  a s s u n p t i o n  i s  i n  e r r o r .  
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"X~vigajle wa:eFsys  have never been t h e  p rops r ty  o f  a d j a c e n t  l and  

G W ~ C Z S .  " T l i n c i :  and H s i d a  Indians V. U n i t e d  S r a t c s ,  182 CL.  C1. 130, 

1 4 2 ,  389 F.2d 778,  786 (1968). On t s e  o t h e r  hand, t h e  v a l u e  of  t h e  

Xohave l z n ~ s  were c e r t a i n l y  increased  by t h e i r  a c c e s s i b i l i ~ y  t o  t h e  

River .  The Su?reme C o u x  i n  U n i ~ e d  Scates  v.  Rands, 389 U.  S. 1 2 1  

(19671, held  t k a t  i n  condemzt ion  proceedings t h e r e  i s  no constitutional 

o b i i g a t i o n  t o  con?ensate f o r  t h e  s p e c i a l  va lue  of l a d  which zrises 

f r o a  acces s  t o  and use  of navigable  wzters .  "5ut Congress can  a t  i t s  

o p t i o n  dccLdc, thous5 zst conr;elled t o  do s o ,  t o  pay n o r e  t h a n  t h e  

Koo:enzi T r l j e s  v .  h i r e d  S t a t e s ,  181  C t .  C i .  I n  t h a t  c a s e  

t h e  Court of C l a i a s  decided t h a t  Congress had recognized t h e  r i g h t  of 

t h o s e  t r i b e s  i n  water  power generated by navigable  waters on t h e i r  

r e s e r v a t i o n  and refused t o  

c o q e n s a t i m  f o r  t h e  powcr 

On t h e  same day t h a t  

d i s n i s s  a j u r i s d i c t i o n a l  a c t  s u i t  c l a iming  

va lue  of t h e i r  land.  

i t  decided Confedcrared Salish and Kootena i  

T r i b e s ,  supra ,  t h e  Court of C l a i m  he ld  thnc t h e  enhancemezt of  v a l u e  - 
c r e a t e d  by a c c e s s i b i l i t y  t o  navigable  waters  i s  an e l e n e n t  o f  v a l u e  

i n  c a s e s  brought  under t h e  Indian  C l a i r s  C o m i s s i o n  Act .  In L u m i  

T r i b e  of Indians v. United S t a t e s ,  181 C i .  C1. 753 (1967), t h e  c o u r t  

s a i d  ; 

1 1  For t h e  C O > ~ ~ S S ~ O C  t o  domgracie the  f a i r  market v a l u e  
o f  t h i s  land f o r  i n a c c e s s i b i l i t y  :o s e t t l e r s  because  
of  the conpie te  absence o f  raads  o r  r a i l r o a d s  i n  1859 ... 
c m n o t  be suppsrted by s t b s r a n t i o l  evidence.  On the 
c o x r a r y ,  t h e  L u m i  crac: was r e n d l l y  a c c e s s i b l e  f o r  
a c t t l e r s ,  lumbering m d  n in ing  ope ra t ions  by t h e  



"The two- th i rds  renuixder o f  abouz 45,COO l and  
a c r e s  was l oca t ed  on t h r e e  i s l a n d s ,  and v a s  a s  
c q u n l l y  a c c e s s i b l e  a s  the  mainland t o  t h e  
commercial inccrcourse  wich the. remainder  of t h e  
Puget Sound a r e a  and the  C a l i f o r n i a  c o a s t  by t h e  
v e s s e l s  then  u s i c g  the ad jo in ing  nav igab le  w a t e r s  
on t h e  wcs t and soutn ." Id. a t  766 ,  767 .  

I n  s o  ho ld ing ,  t h c  Court was reaffirming a view i t  s t a t e d  e a r l i e r  

i n  Otoe and Xissour in  T r ibe  o f  Ind ians  v .  United S t a t e s ,  131  C t .  C l .  

593 ,  633-634, 131 F .  Supp 265, 250 (1355); c z r t .  dcn ied  350 U.S. 

"This method, of  va lua t ion  t akes  i n t o  c o c s i d e r a  t i o n  
whatever s a l e s  of neigh5oring lands  a r e  o f  r e c o r d .  
-. 
l t  considers t h e  n a t u r a l  resources  o f  t h e  l and  ceded ,  
i nc lud ing  i t s  c l imate ,  v e g e t a t t o n ,  i n c l u d i n z  t imber ,  
game and w i l d l i f e ,  mineral  r e sou rces  and whether  t h e y  
a r e  of economic value a t  t h e  t h e  of  c e s s i o n ,  o r  
merely of  p o t e n t i a l  ve2ue, water  Dowcr, i t s  ?hen o r  
,yo t e n t i a  1. use, m r k e t s  azd :rans?orzatLon--cor.sLdsring 
i h ~  ready i rz rke ts  a t  t ha r  clzr.~ acd t h e  p o t e n t i a l  
narket  ." (Emphasis added) . 

Thus we f i n d  t h a t  Cou;;ress, i n  pass ing  the  I z d i a n  Claims C ~ ~ i s s i o n  

Ac t ,  i n t ended  t o  c o q e x s a c e  tribes beyond t h e  c o n s t i t u t i o n a l  nininum 

by ,  i n t e r  s l i a ,  i n c l u d i n ~  as an e l c senc  of vn luc  t h e  s p e c i a l  v a l u e  

zddcd t o  l s ~ d  by rcason  o f  i t s  a c c c s s i b i l i z y  t o  nav igab le  w a t e r s .  

We hnvc found t h e  h i g h e s t  and bcsr  use f o r  :he Xohavz T r a c t  a t  

che  v a l u a t i o n  d a t e s  t o  be crop and c a t c l e  p roduc t ion  f o r  ;nlncrs 

l i v i n g  Fn the  arcc f o r  p c r : i o ~  of thc l and ,  nnd have foucd t h e t  



? o r Z i o n s  of che l aad  added  no va lue  :o zhe  i r ac :  a t  the  v a l u a t i o n  

d a ~ e s  . 

Access i o  :he Colorado Xiver and  t he  presexce o f  e a i g r a n t  r a u t e s  

over  the  land ecnanced i t s  va lue .  A t  the  C a l i f o r n i a  v a l u a t i o n  d a t e ,  a 

pu rchssc r  would hsve had no kxowledge o f  minera ls  which would add any 

s i g n i f i c a n t  va lue  t o  the Trac t .  

Considering a l l  t he  evidence, we hold t h a t  t h e  f a i r  rnarket v a l u e  

o f  t h e  C z l i f o r n i 3  p o r t i o n  of the T r a c t  on iYrzZch 3 ,  1853, is $6,000,  

an6 t h e t  t h e  fa i r  xarket value o f  t he  Arizona and Nevada portions of 

t h e  Tracz ,  i nc lud ing  mineral  enhancemenc, on March 3 ,  1865, i s  $594,000. 

KO c o n s i d e r a t i c n  WES paid t o  t'ne Xohnve TriSe f o r  t h e  ex t ingu i s lmen t  o f  

a b o r i g l m l  t i t l e  co the lands .  3 e  p l a i z r i f f s  a r e  t h e r e f o r e  e n t i t l e d  

t o  r e c o v e r  t h e  sum of $600,000, l e s s  of%ets, i f  any,  a l l o w a b l e  under 

t h e  I ~ d i a n  C l a i m  Comnission Act .  

E r n z t  ley Blue ,  P. zds ' i i one r  
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