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BEFORE THE IXDLAN CLAIMS COMMISSIOX 

THE THREE AFFILIATED TRIBES OF THE ) 
FORT BERTHOLD RBSERVATION, ) 

) 
P l a i n t i f f s ,  1 Docket Nos. 350-A, 

v.  ) 350-E, and 350-H 
) 

THE STATES OF AKERICA, ) 
1 

Def endant.  1 

Decided: March 4 ,  1970 
C 

FINDINGS OF FACT ON AWARD OF ATTOANEYS' FEE 

On December 1, 1969, Charles A .  Hobbs, Esquire ,  of t he  l a w  f i r m  

of Wilkinson, Crngun L Barker, t he  a t t o r n e y  of record  h e r e i n  f o r  t h e  

- _: above named p l a i n t i f f s ,  f i l e d  an a p p l i c a t i o n  f o r  allowance of a n  

a t t o r n e y s '  f e e  i n  the  amount of t e n  percent  of t h e  f i n a l  judgment of 

$1,850,000.00 en tered  he re in  i n  June of 1969, l e s s  a $3,000.00 

r e t a i n e r  t h a t  t he  law f i rm received from t h e  p l a i n t i f f s .  Having 

considered the  s a i d  app l i ca t ion ,  t h e  defendant ' s  response of February 1 6 ,  

1970, f i l e d  he re in  on February 17, 1970, t h e  c o n t r a c t s  under which t h e  

a t t o r n e y s  served the  s a i d  p l a i n t i f f s  and t h e  remainder of t h e  r e c o r d  

h e r e i n ,  t he  Commission makes the  fol lowing f ind ings  of f a c t :  

1. Claims Involved. The o r i g i n a l  p e t i t i o n ,  f i l e d  August 11, 1951, 

i n  Docket No. 350, was a genera l  one encompassing a number of c la ims  i n  

s e p a r a t e  counts .  Thereafter, by order  of January 14,  1958, Docket No. 

350 was severed i n t o  seven s e p a r a t e  dockets .  On January 21, 1963, a 

c la im w a s  severed from che p e t i t i o n  i n  Docket No. 350-F and r e d e s i g n a t e d  

a s  Docket No. 350-H. 
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The dockets i~ lvo lvzd  i n  t h i s  p roceedins  a r e  Docket Nos. 350-A, 

350-E, and  350-H. Claims i n  Dockc t Kos. 350-B, 350-C, 350-D, 350-F, 

m d  3 5 0 4  a re  s t i l l  pending be fo re  t he  Commission. 

The p e t i t i o n  i n  Docket No. 350-A a l l eged  payment of unconscionable 

cons idchra t ion  f o r  the cess ion  by the  p l a i n t i f f s  by an agreement of 

k c e m b e r  14 ,  1886, approved March 3 ,  1891 (26 S t a t .  1032) ,  of a  c e r t a i n  

p o r t i o n  of t h e i r  For t  Berthold Ind i an  Reserva t ion  i n  t he  p re sen t  S t a t e  

of North Dakota conta in ing  approximately 1,800,000 a c r e s .  Somewhat 

less than h a l f  of the a r ea  ceded was recognized by t h e  Trea ty  of F o r t  

Laramie of September 17,  1851 ( 2  Kappler 594, 4 Kappler 1065) a s  

be longing  t o  t he  p l a i n t i f f s .  The remaining po r t i on  of t h e  ceded a r e a  

was made a  p a r t  of t he  For t  Berthold Reservat ion by t h e  Execut ive Order 

of J u l y  1 3 ,  1880 ( 1  Knppler 883) i n  exchange f o r  o t h e r  of t h e  p l a i n t i f f s '  

F o r t  Laramie lands .  

The p e t i t i o n  i n  Docket No. 350-E a l l eged  t h a t  by reason  of u se  

of t r i b a l  funds f o r  t he  cons t ruc t ion ,  e r e c t i o n ,  maintenance, r e p a i r ,  

and upkeep of c e r t a i n  agency b u i l d i n g s  on t h e  p l a i n t i f f s '  r e s e r v a t i o n  

and by a p p l i c a t i o n  of a po r t i on  of t h e  sum due and owing t o  t h e  p l a i n t i f f s  

under t h e  d e c i s i o n  of the Court of Claims i n  For t  Berthold Ind i ans  v. 

United S t a t e s  ( 7 1  C t .  C 1 .  308) t o  reimburse the  defendant f o r  f u r t h e r  

cxpendStures  f o r  agency bu i ld ings ,  t h e  p l a i n t i f f s  became owners of t h e  

b u i l d i n g s  and were e n t i t l e d  t o  t h e i r  use ,  b e n e f i t ,  r e n t s ,  i s s u e ,  and 

p r o f i t s .  

The p e t i t i o n  i n  Docket No. 350-H a s s e r t e d  t h a t  t he  defendant  

was r e s p o n s i b l e  f o r  the e x t i n c t i o n  of b u f f a l o  fcom t h e  Fo r t  Ber tho ld  
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Reservation and o ther  hunt ing a reas  used by the  F o r t  Berthold Ind ians  

and claimed danuges f o r  t h a t  i o s s .  

2.  Contractual  Authori ty .  Contract  No. I-1-ind. 42492 d a t e d  

Jme 28 ,  1951, between the  R r r e e  A f f i l i a t e d  Tr ibes  of t h e  F o r t  Ber thoid  

Reservat ion and the  law f i r m  of Wilkinson, Boyden and Cragun f o r  

prosecut ion  of the  t r i b a l  claims was approved by t h e  Coinmissioner of 

Indian  A f f a i r s  on July 10, 1951. The con t r ac t  provided f o r  a term of 

ten yea r s  from the  d s t e  of approval  wi th  t h e  p rov i s ion  t h a t  two-year 

ex tens ions  might be granted by the  Commissioner. The c o n t r a c t ,  amended 

i n  ma t t e r s  no t  he re in  p e r t i n e n t ,  was extended s e v e r a l  t i m e s .  On June 9 ,  

1967, while  t he  s a i d  c o n t r a c t  was i n  f u l l  f o r c e  and e f f e c t ,  t h e  law 

% f i rm  (now Wilkinson, Cragun & Barker) en t e red  i n t o  s e v e r a l  s e p a r a t e  

- 
c o n t r a c t s  wi th  the  t r i b e s ,  each be ing  a res ta tement  and con t inua t ion  

of employment under Contract  No. I-1-ind. 42492, b u t  each l i m i t e d  t o  a 

s e p a r a t e  claim then pending be fo re  t he  Indian  C l a i m s  Commission and 

being handled f o r  the  t r i b e s  by t h e  firm. Except f o r  t h i s  l i m i t a t i o n ,  

t h e s e  c o n t r a c t s  were i d e n t i c a l  i n  form and each provided f o r  a t e r m  of 

f i v e  yea r s  beginning J u l y  9 ,  1967. Cont rac t  No. AOOC14200066 i s  l i m i t e d  

t o  t h e  t r i b e s '  s epa ra t e  claim i n  Docket No. 350-A. Cont rac t  No. 

AOOC1420006S is l imi ted  t o  t h e  t r i b e s '  c la im i n  Docket No. 350-E. 

Cont rac t  No. AOOC14200071 i s  l imi t ed  t o  t h e  t r i b e s '  c la im i n  Docket 

N o .  350-H. n e s e  con t r ac t s  were approved r e t r o a c t i v e l y  by t h e  D i r e c t o r  

of t h e  Aberdeen Area Office of t he  Bureau of Indian  A f f a i r s  on 

September 9 ,  1967. Contract  No. I-1-ind. 42492 is h e r e i n a f t e r  r e f e r r e d  



22 Ind .  C 1 .  Comm. 456 4 59 

t o  as t h e  o r i g i n a l  con t r ac t .  Tine i n d i v i d u a l  c o n t r a c t s  of J u l y  9 ,  1967,  

are h e r e i n a f t e r  r e f e r r e d  L O  as the new c o n t r a c t s .  

3 .  compensation Under the Contracts-. Paragraph 4 of both the  o r i g i n a l  - 
c o n t r a c t  and the  new con t r ac t s  de f ines  t he  compensation t o  be paid t o  the 

a t t o r n e y s  f o r  the  work t o  be performed thereunder .  The paragraphs a r e  

Ldentfc:il i n  e f f e c t  with except ion of the  amount of a r e t a i n e r  t o  be 

rccoupcd by the  t r i b e s .  Under paragraph 4 of t he  o r i g i n a l  con t r ac t  a 

$5,000.00 r e t a i n e r  was t o  be deducted from t h e  f e e  awarded t o  the a t t o r n e y s .  

Under .paragraph 4 of t h e  new con t r ac t s  a $3,000.00 r e t a i n e r  is  t o  be 

deducted from t h e  f e e  awarded t o  the  a t t o r n e y s .  The change i n  t he  amount 

of  t h e  r e t a i n e r  i s  explained i n  t he  f i r s t  p a r t  of paragraph 4 of t h e  new 

c o n t r a c t s ,  which paragraph reads a s  fol lows:  

" 4 .  Under Paragraph 4 of the  c o n t r a c t  of June 28, 1951, 
The At torneys  o r i g i n a l l y  received a  r e t a i n e r  of F ive  
Thousand Do l l a r s  ($5,000) of which pursuant  t o  a  Resolut ion 
No. 64-20 of t he  Tr iba l  Business Council  dated May 7 ,  1964, 
they  t r a n s f e r r e d  the  sum of 'Iho Thousand Do l l a r s  ($2,000) 
t o  Funke & Eaton, successor  a t t o r n e y s ,  when The Attorneys 
r e s i g n e d  from representa t ion  on behalf .  of t h e  Tr ibes  i n  
Docket Nos. 350-B and 350-C, before  t h e  Indian  Claims 
Commission. The amount of the  r e t a i n e r  t r a n s f e r r e d  was a  
p ro - r a tn  s h a r e  of the r e t a i n e r  a l l o c a b l e  t o  t he  claims 
under  Docket Nos. 350-B and 350-C. Aside from t h e  r e t a i n e r ,  
any a d d i t i o n a l  compensation t o  The Attorneys f o r  s e r v i c e s  
r ende red  under the terms of t h i s  c o n t r a c t  s h a l l  be con- 
t i n g e n t  upon a recovery f o r  The Tr ibes .  I n  t h e  event  a  
recovery  is  obtained,  the balance of t he  r e t a i n e r  kept  by The 
At to rneys ,  i n  the amount of Three Thousand Do l l a r s  ($3,0001, 
s h a l l  be  deducted from the t o t a l  amount u l t i m a t e l y  awarded t o  
The At to rneys ,  f o r  a l l  claims i n  which they r ep resen t  The 
T r i b e s .  The Attorneys s h a l l  r ece ive  such compensation a s  
t h e  Comrnissloner of Indian Af fa i r s  may f i n d  equ i t ab ly  t o  be 
due ,  i f  t h e  matter  be s e t t l e d  without  submission t o  a  cou r t  
o r  o t h e r  t r i b u n a l ,  o r  i n  the event i t  i s  submit ted t o  a c o u r t  
02 o t h e r  t r i b u n a l ,  then such sum a s  t h e  cour t  o r  t r i b u n a l  
f i n d s  t o  be adequate compensation i n  accordance wi th  s t anda rds  
o b t a i n i n g  f o r  prosecuting s i m i l a r  cont ingent  claims i n  . 
c o u r t s  of law, considering the cont ingent  na tu re  of the  
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Donald C .  Gormley end Charles A .  Hobbs znd Mrs. Frances L. Horn, a l l  

- .  
of the f%rm ctf krilkinsor,,  Cragsd & 2srkez ,  znd eli ::r.otm to t?trlis 

Commission as e>:prrlenced 2:rs:neys Ir. i;,c -,rrTz;rarior! zna t r i a l  of 

Ind ian  c l a i m .  
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approved u n t i l  Ju ly  10,  1951.  The p e t i t i o n  was n e v e r t h e l e s s  f i l e d  

August 11, 1951, and amended August 13, 1951 ,  t o  i nc lude  a d d i t i o n a l  

c la ims ,  i nc lud ing  the  b u f f a l o  claim, discovered a s  a r e s u l t  of i n t e r -  

v iews by Mr. John W. Cragun on the  For t  Berthold Keservat ion on 

August 11, 1951. The defendant moved t o  d i smiss  a l l  counts  of t h e  

p e t i t i o n  on t h e  grounds t h a t  the  p r i o r  dec i s ion  of t h e  United S t a t e s  

Court of Claims i n  F o r t  Berthold Ind ians  v. United S t a t e s  (71  C t .  C 1 .  - 
308) had d isposed  of a l l  i s s u e s .  The a t t o r n e y s  s u c c e s s f u l l y  opposed 

the  nwtion by b r i e f s  and o r a l  arguments ( 3  Ind.  C 1 .  Comm. 4 4 4 ) .  

A major problem of f i r s t  impression i n  t he  Ind i an  Claims 

Comm~isslon a r o s e  i n  l i t i g a t i o n  of t he  claim i n  Docket No. 350-A t h a t  

rcqui red extcns-e r e sea rch  and b r i e f i n g .  This  was t h e  i s s u e  of t h e  

compcnsabi l i ty  of execu t ive  o rde r  l ands .  It was decided adve r se ly  t o  

t h e  p l a i n t i f f s  i n  Docket No. 350-F i n  accordance w i t h  t hen  e x i s t i n g  

l e g a l  p r eceden t s .  The a t t o rneys  appealed t h e  d e c i s i o n  i n  Docket No. 

350-I: t o  t h e  Un i t ed -S ta t e s  Court of Claims on a  number of i s s u e s  

i n c l u d i n g  t h e  compensabili ty of execut ive  o rde r  lands .  Although t h e  

l a t t e r  issue was of minor importance i n  Docket No. 350-F, t h e  a t t o r n e y s  

c a r e f u l l y  b r i e f e d  i t  t o  t h e  Court of Claims t o  r ece ive  an e x p e d i t i o u s  

r u l i n g  p r i m a r i l y  f o r  t he  b e n e f i t  of the  case  i n  Docket No. 350-A. The 

f avo rab l e  r u l i n g  thus obtained from the  Court of Claims was fol lowed 

by t h e  Commission i n  i t s  dec i s ion  on va lue  i n  Docket NO. 350-A 

(20 Ind.  C 1 .  Corn. 1, 37) .  The proof i n  Docket No. 350-A involved  t h e  

v a l u i n g  of a t r a c t  of approximately 1,800,000 a c r e s  of l and  i n  an 
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unse t t l ed  but  p o t e n t i a l l y  valuable  z r ea  a s  of 1391. .  Af t e r  o b t a i n i n g  

judgment f o r  Lhe plaintiffs i n    he anounc of $1,785,105.88, s u b j e c t  

t o  o f f s e t s ,  :he a t t o rneys  succes s fu l ly  nego t i a t ed  a s e t t l e m e n t  of t h e  

o f f s e t s .  

In Docket Nos. 3 5 0 4  and 350-H t h e  a t t o r n e y s  w e r e  confronted  

wi th  wel l -es tab l i shed  l e g a l  precedents cont ra ry  t o  t h e  p o s i t i o n  taken  

by them f o r  the  p l a i n t i f f s .  Af te r  s tudying the  f a c t u a l  d a t a  a v a i l a b l e  

-- s a i d  t o  be based i n  t he  case i n  Docket No. 350-E upon t h e  General  

Accounting Of f i ce  r e p o r t s  f i l e d  i n  t he  proceedings h e r e i n  and i n  t h e  

p r i o r  proceedings i n  t he  United S t a t e s  Court of Claims, and i n  Docket 

No. 350-H upon documents c o l l e c t e d  and i n t e r p r e t e d  by an  e t h n o h i s t o r i a n  

employed f o r  t he  purpose by the  t r i b e s  -- and reviewing t h e  l e g a l  

i s s u e s ,  t h e  a t t o r n e y s  arranged f o r  t h e  consol ida t ion  of t h e s e  two c la ims  

wi th  t h a t  i n  Docket No. 350-A f o r  t he  purpose of s e t t l e m e n t .  By 

e f f e c t i n g  n succes s fu l  se t t lement  of t h e  claims i n  Docket Nos. 350-E 

and 350-H and thereby avoiding the f u r t h e r  expendi ture  of t i m e  and 

money t h a t  would have been involved i n  the  complete l i t i g a t i o n  of 

t h e s e  c la ims ,  they served  the  b e s t  i n t e r e s t s  of t h e i r  clients. 

7. T r i b a l  Approval. The governing body of t he  Three A f f i l i a t e d  

Tr ibes  of t h e  For t  Berthold Reservation on A p r i l  2 ,  1969, adopted a 

r e s o i u t i o n  r eques t ing  the  Indian Clzims Comiss ion  t o  approve a f e e  

f o r  the a t t o r n e y s  of t en  percent  of the  j o i n t  award i n  Docket Nos. 

350-A, 350-E and 350-H, o r  a t o t a l  of $185,000 less $3,000, o r  $182,000 

a l l  t o l d  f o r  t h e  work performed by t h e  a t to rneys ,  Wilkinson, Cragun & 
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C n r k c r ,  on beha l f  of The Three A f f i l i a t e d  Tribes of t h e  Fo r t  Berthold 

1icsc.rvatio11 i n  those th ree  claims.  

Notice of the f i l i n g  of t he  a p p l i c a t i o n  f o r  allowance of 

a t t o r l l q ~ '  fct; which enclosed a copy of the  a p p l i c a t i o n ,  w a s  d u l y  s e n t  

to the  Chairman of the  Business Council  of The Tnree A f f i l i a t e d  Tr ibes  

o f  thcb For t  Berthold Reservat ion on December 2 ,  1969. No response t o  

thca n o t i c e  w a s  received.  

8. - Defendant 's  Response. The response of t he  defendant t o  t h e  -- 
a p p l i c a t i o n  f o r  allowance of a t t o r n e y s '  f e e  enclosed a copy of a 

l c t t c r  dated December 2 4 ,  1969, from the Of f i ce  of t h e  S o l i c i t o r  of  

Department of the I n t e r i o r  and an accompanying memorandum da ted  

I)ccembcr 19 ,  1969, from the  Bureau of Indian  A f f a i r s  and i n d i c a t e d ,  i n  

line with  the  views expressed i n  t h i s  correspondence, t h a t  n e i t h e r  t h e  

Department of t he  I n t e r i o r  nor  t h e  Department of J u s t i c e  t a k e s  any 

p o s i t i o n  as t o  t h e  a t to rneys '  f e e  reques ted  i n  t he  a p p l i c a t i o n .  

9 .  Conclusion. The a t t o r n e y s  f o r  The Three A f f i l i a t e d  Tr ibes  of 

F o r t  Berthold Reservation undertook s e r i o u s  r e s p o n s i b i l i t i e s  and 

complex l i t i g a t i o n  under a con t r ac t  which made the  payment of compen- 

s a t i o n  p r i m a r i l y  cont ingent  upon recovery.  They rendered s e r v i c e s  i n  

t h e  cause of t h e  p l a i n t i f f s  he re in  dur ing  a period of some 18 y e a r s .  

They were r equ i r ed  t o  dea l  with i s s u e s  of f i r s t  impression b e f o r e  t h e  

I n d i a n  Claims Com,ission end t o  overcome l e g a l  precedents  of long 

s t a n d i n g .  They achieved r e s u l t s  t h a t  were b e n e f i c i a l  t o  t h e  t r i b e s .  

Tes t ed  by t h e  s tandards  f i xed  i n  Sec t ion  15 of the Indian  Claims 



22 Ind.  C 1 .  Comm. 456 

Commission Act ( 2 5  U.S.C. 70n), inc luding  those obta in ing  f o r  

prosecut ing s i a i l a r  claims i n  cour t s  of l a w ,  and considering t h e  

complex and contingent na tu re  of t hese  claims and the  r e s u l t s  o b i a i n e d ,  

the  p l a i n t i f f s '  a t to rneys  have earned and a r e  e n t i t l e d  t o  an z t t o r n e y s '  

fee  of $185,000.00, r ep re sen t ing  t en  percent  of the award herein t o  

The Three Affiliated Tr ibes ,  l e s s  t he  $3,000.00 he re to fo re  p a i d  t o  the 

a t t o r n e y s  as a r e t a i n e r .  

Jerome K. Kuykendall, Chairman 

iu ?- 
Pierce, Commissioner 




