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v. 
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Docket No. 173-A 

Decided: February 4, 1970 

FINDINGS OF FACT 

Preliminary statement, 

The case at bar is for decision on the issue of valuation. Re- 

specting valuation, the parties disagree as to the determinative date: 

the plaintiff (and the intervenors) contending for a date in 1883; 

the defendant contending for five dates from 1872 to 1881, depending 

upon the particular tract. The Commission has resolved this issue 

by selecting the date of June 14, 1883, as to each of the six tracts 

(Royce Area Nos. 534, 535, 591, 606, 627 and 628, Oklahoma, Plate 3), 

for reasons which ap?ear in the concurrent opinion. However, the 

physical features of the land, the assets and liabilities, and the 

climate are not shown to be significantly different as between the 

five earlier dates and the proper date. Hence, the appraisals of the 

defendant's expert witnesses on valuation proved of appreciable value 

to the Comission. The Commission now makes the following Findings 

of Fact: 

1. The lands herein involved, being 2,121,928.74 acres in one 
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compact mass, are located cn the extreme north of the now Stace of 

Oklahoma and conprise ap?roximately the eastern quarter of the 

rectangle heretofore known zs the Cherokee Outlet. 

2 .  The prevailing climate of the subject area presented a 

pattern of rather mild 2nd short winters with prevailing north and 

northwest winds; mostly southerly, moisture-laden winds during the 

spring, summer, and fall months; some killing frosts in the north to 

few killing frosts in the south; rains heavy from mid-March to mod- 

erzte in nid-October; and rzinfall averaging about 34" annually in 

the western portions to 38" annually in the eastern reaches. The 

resultant growing season usually exceeded 200 days per year. 

3 .  The subject area was comparatively well-watered by portions 

of the Arkansas River, the Caney River, the Chikaski River, and the 

Salt Fork of the Arkansas, as well as by Bird, Black Bear, Clark, Red 

Rock, and Two Mile Creeks. The waters of these rivers and creeks 

were suitable for watering crops and stock; they were not uniformly 

suitable for drinking, for which residents would tend to depend upon 

dug wells. 

4. The roughest lands, rugged and broken, containing the 

poorest soils, comprised but a minor fraction of the entire tract, 

most of which was made up of medium-textured soils which were compara- 

tively fertile and well-supplied with the plant nutrients necessary 

for the production of crops. The eastern portions of the tract pre- 

sented rolling or undulating uplands; westward progression revealed 

a flattening landscape with greater fertility and deep soils. 
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Very f e r t i l e  bo t~omiancs  could be found on the margins of the many 

w , l t r r c n L r s e , .  Thc s t r i p s  and pstches of b e t t e r  iands ,  concec'raced 

in chc stream t e r r a c e s  and the l e v e l ,  undulat ing,  and h i l l y  uplands,  

accounted f o r  no more than a t h i r d  of the o v e r a l l  acreage.  Those 

b e t t e r  lands were s u i t a b l e  f o r  general  farming. The remainder, rnore 

than 1,400,000 a c r e s ,  were bes t  s u i t e d  f o r  l a rge - sca l e  graz ing  

ope ra t ions .  

5 .  Native (uncul t iva ted)  vege ta t ion  included p r a i r i e  g r a s s e s  

i n t e r s p e r s e d  wi th  t h i c k e t s  and f o r e s t s .  Native g ra s ses  were c h i e f l y  

b ig  and l i t t l e  bluestem. Native timber cons i s t ed  of va r ious  oaks, 

some walnut and pecan, and much ash,  cottonwood, hickory,  elm, and 

sycamore. While the  n a t i v e  grasses  were eminently s u i t a b l e  f o r  l a r g e -  

-% s c a l e  g raz ing  ope ra t ions ,  t he  na t ive  woods were usable  only f o r  on- 
-- 

s i t e  needs;  p r i n c i p a l l y  f u e l  and fences,  p a r t l y  cons t ruc t ion  and 

f u r n i t u r e .  The n a t i v e  timber represented no corrrmercial a s s e t  i n  1883. 

6 .  On June 14, 1883, o i l  had not  been discovered on any of t h e  

s u b j e c t  l a n d s .  Any p o t e n t i a l  these  lands may have had f o r  mineral  

development would then have been too  specu la t ive  t o  admit of more 

than 3 nominal va lue  t o  an ind iv idua l  contemplating purchase of t h e  

e n t i r e  mass of sub jec t  lands.  

7 .  The populat ion was o f f i c i a l l y  wholly Indian and t he  land 

t r a n s a c t i o n s  between Indians f o r  por t ions  of t he  sub jec t  t r a c t  were 

a t  government-set p r i ce s :  706 per ac re  f o r  iloyce 534, 535, and 591; 

4 7 . 4 9 d  f o r  Royce 606, 6 2 7 ,  and 628. 

A r t i c l e  X V I  of the  Treaty of Ju ly  19, 1866, between the  United 
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S t a t e s  and the Cherokee Nation provided i n  p a r t  t h a t  t he  United 

S t a t e s  m i g h t  s e t t l e  f r i e n d l y  Indians i n  any p a r t  of t he  Cherokee 

country west of a spec i f i ed  l i n e  and t h a t  (14 S t a t .  799, 804): 

Said lands thus disposed of t o  be paid f o r  t o  t h e  
Cherokee na t ion  a t  such p r i ce  a s  may be agreed on between 
the sa id  p a r t i e s  i n  i n t e r e s t  [ the  Cherokee Nation and 
whatever t r i b e s  of f r i e n d l y  Indians  were t o  be r e s e t t l e d  
t h e r e ] ,  s u b j e c t  t o  the  approval of t h e  P re s iden t ;  and i f  
they should not agree, then the  p r i c e  t o  be f i x e d  by t h e  
Pres ident .  

The p a r t i e s  d i d  not  agree; the  p r i c e s  were f i x e d  by t h e  P res iden t .  

8. The Osage r e se rva t ion  of 1,570,196 ac re s  (Royce 534 and 535) 

w a s  confirmed by an ~ c t  of June 5, 1872 (17 S t a t .  228). The p r i c e  

was $1, 099, 137.41 (706 per ac re ) .  

The Ponca r e se rva t ion  of 101,894.31 a c r e s  (Royce 628) was con- 

firmed by an Act of May 27, 1878 (20 S t a t .  63, 76). The p r i c e  was 

$48,389.46 (47.496 per  ac re ) .  

The Pawnee r e se rva t ion  of 230,014.04 ac re s  (Royce 591) was set 

a p a r t  by Executive Order on June 23, 1879. The p r i c e  was $161,009.82 

(70d per  a c r e ) .  

The Joseph's Band of Nez Perce r e s e r v a t i o n  of 90,710.89 a c r e s  

.(Royce 606) w a s  authorized by an  Act of May 27, 1878 (20 S t a t .  63, 74) . 
The p r i c e  was $43,078.60 (47.496 per acre)  . 

The Otoe and Missouria r e se rva t ion  of 129,113.20 a c r e s  (Royce 627) 

was confirmed by an A c t  of March 3 ,  1881 (21 S t a t .  380, 381).  The 

p r i c e  was $61,315.65 (47.49k per ac re ) .  

By Act of March 3 ,  1883, an a d d i t i o n a l  sum of $300,000.00 w a s  

appropr ia ted  (22  S t a t .  603, 624), s a i d  sum t o  be put t o  t he  c r e d i t  



of the Cherokee K n t i o i l  a c t e r  its conveyance of the above s i x  Royce 

areas  L O  r'kc Uniied S r r C e s  i n  t r u s t  f a r  the benefi t  of the Nez Perce, 

Osage, Otoe and Missouris,  ?awnee, and Ponca t r ibes .  The r e q u i s i t e  

deeds of conveyance terminating the p l a i n t i f f ' s  i n t e r e s t  i n  the  sub- 

j e c t  lands were executed on june 14, 1883, a f t e r  which the agreed- 

upon $300,000.00 was paid over t o  the p l a i n t i f f .  

9. The t o t a l  considerat ion was made up of the $48,389.46 paid 

f o r  the Ponca reservat ion and the $1,099,137 . 4 l  paid f o r  the  Osage 

rese rva t ion ;  plus $300,000.00 credi ted  t o  the p l a i n t i f f  under the  

Act of June 16, 1880 (21 S ta t .  236,  248) ; plus the o the r  $300,000.00 

which was paid over ro the p l a i n t i f f  when i t  t ransferred  i t s  i n t e r e s t  

i n  the  reservat ion lands by deeds i n  1883; plus $80,000.00 paid i n  

1888 and 1889; plus $799,884.13 which t h i s  C m i s s i o n  determined was 
-- 

a proport ionate share f o r  the  reservation lands of the considera t ion 

paid pursuant to  an Act of March 3, 1893 (27 S t a t .  612, 640). Cherokee 

Nation v. United S ta tes ,  9 Ind. C 1 .  Com. 162 (1961), a t  232, 233. The 

aggregate of $165,404.27 owed f o r  the other three reservat ions  was 

included i n  the $300,000.00 credi ted  t o  the p l a i n t i f f  i n  1880. 

The t o t a l  amount of considerat ion de ta i l ed  i n  the paragraph imme- 

d i a t e l y  preceding c m e s  t o  $2,627,411.00. The p l a i n t i f f  concedes 

$2,547,411.00, but d isputes  $80,000.00 which, the p l a i n t i f f  contends, 

was i n c o r r e c t l y  a t t r i b u t e d  by t h i s  Commission t o  the proport ionate 

sha re  segment of t h e  considerat ion decision c i t ed  immediately above. 

I n  view of rhe f i n a l i t y  of t h a t  decision,  the point i s  not d isputable ;  

t h e  t o t a l  considerat ion f o r  the  subject  lands is  $2,627,411.00. 
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10. Up to the v a l ~ s t i o n  date end f o r  severa l  years t h e r e a f t e r ,  

~ h e  sub jec t  cract w a s  not d i r e c t l y  access ib le  by r a i l  although the 

Missouri-Kansas-Texas Railroad penetrated Indian T e r r i t o r y  ( i .e . ,  

Oklahoma) i n  1870. AS of the valuation da te ,  land t r anspor ta t ion  

wi th in  the subject  area  was wholly by t r a i l  roads --  the  c a t t l e  

dr iv ing t r a i l s  from Texas t o  Kansas markets, such a s  the East  Shawnee 

and West Shawnee T r e i l s  -- some s u i t a b l e  f o r  wagons and c a r t s ,  some 

no t .  Transportation by water was q u i t e  f e a s i b l e  by the  standards of 

the  day, and no portion of the subject  t r a c t  would have been regarded, 

on June 14, 1883, a s  inaccessible by reason of f a i l u r e  o r  impossi- 

b i l i t y  of t ransportat ion.  

11. The defendant 's expert witness contended, unequivocally, 

t h a t  "there were no markets i n  o r  c lose  t o  the subject  area". There 

were no markets i n  the area ,  and no customers, but markets i n  Kansas, 

f o r  instance,  were "close" i n  the sense t h a t  they were access ib le  t o  

p o t e n t i a l  s e l l e r s  and potent ia l  commodities wi th in  the  context  of 

the  t i m e s .  

12. The economy of the country i n  1883, which would have a 

bearing upon the  a t t i t u d e  of a potent ia l  purchaser, was wel l  into a 

downward trend which prevailed general ly from 1882 through 1896. 

During t h i s  period there were minor recoveries i n  the economy, but 

they passed quickly and did not stem the  general trend toward 

recession.  

During the same period, population of the s t a t e s  bordering the  

Indian T e r r i t o r y  was increasing, ra i l roads  were expanding t h e i r  
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t rackzge,  indus t r i e l  production trended upward and rea l  e s t a t e  t r ans -  

ac t ions  var ied  inconsis tent ly  with the general s t a t e  of the economy. 

13. The defendant 's expert witness on value, M r .  Roscoe H. 

Sears of Oklahoma City (since deceased), concentrated h i s  comparisons 

of s a l e s  which would lead t o  n market data  conclusion upon three 

a reas :  land avai lable  i n  the United S t a t e s  general ly;  land s a l e s  i n  

Texas; and land sa les  i n  Kansas. This witness concluded a d o l l a r  

per a c r e  would be a r e a l i s t i c  valuat ion a s  of June 14, 1883, the d a t e  

he re to fo re  selected a s  the proper da te  of valuation.  Therefore, t h i s  

wi tness  would s e t  the f a i r  market value a s  $2,121,928.00. 

I n  support of t h i s  conclusion, t h i s  witness examined the land 

. . a v a i l a b l e  general ly i n  the  United S t a t e s  and pointed out  t h a t  the 

'3 
-I, land was general ly avai lable ,  q u i t e  e a s i l y ,  under the Homestead Act -,- 

of 1862, the  terms of which prevailed u n t i l  1891, long a f t e r  the  

s u b j e c t  va luat ion date.  The witness remarked upon the "graduation" 

f e a t u r e  of the  Honestead Act which resu l t ed  i n  land prices being 

progress ively  depressed over the years  t h a t  land remained on the 

market.  I n  1883 alone, t h i s  witness observed, more than twice a s  

much land a s  comprised the subject  t r a c t s  was sold by the United 

S t a t e s ,  and on the average brought less than $1.75 per acre .  

This witness was ab le  t o  analyze a number of Texas t ransact ions  

comparable i n  magnitude and not too f a r  removed i n  time. An 1879 

s a l e  by a r a i l road  of three mi l l ion  plus ac res  a t  $1.52 per ac re  was 

noted.  The witness re t ional ized a s a l e  of another three mi l l ion  

a c r e s  i n  1852 f o r  nomonetary considerat ion which, the witness 












