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BEFORE THE INDIAN CLAIMS COMMISSION 

THE CHEROKEE NATION, ) 
Plaintiff, ) 

and ) 

) 
THE CHEROKEE FREEDMEN, e t  a l . ,  ) 

Intervenors, ) Docket No. 173-A 
v. 1 

1 
THE UNITED STATES, ) 

Defendant. 1 

Decided: February 4 ,  1970. 

Appearances : 
Paul M. Niebell,  Attorney f o r  P l a i n t i f f .  
Earl  Boyd Pierce and George E. Norvell 
were on the Br iefs .  

Jacob F. May, Jr.,  of Schnider, Shamberg 
& May, Attorney f o r  Intervenors,  Paul E. 
Wilson was on the Briefs .  

Cl i f ford  R. Stearns,  with whom was M r .  
Assistant  Attorney General Clyde 0. Martz, 
Attorneys f o r  Defendant. 

OPINION OF THE COMMISSION 

Blue, Commissioner, delivered the  Opinion of the Commission. 

This s u i t  was timely brought by the Cherokee Nation t o  recover of 

and from the  defendant jus t  compensation f o r  a "taking" under the  F i f t h  

Amendment of 2,121,928.74 acres of the Cherokee Outlet  lands.  The c la im 

for those lands was severed from the Cherokee case docketed a s  Claim NO. 

173 (Cherokee Nation v. United S ta tes ,  9 Ind. C 1 .  Com. 162 (1961)). The 

c la im f o r  the  2,121,928.74 acres was accordingly assigned Docket No. 

173-A, w., 9 Ind. C1 .  Comm. 435 (1961), a t  436). The intervenors,who had 
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previously and unsuccessfully prosecuted their own unrelated case, 

then known as Docket No. 123, now seek to secure 5.65% of the sum 

which the plaintiff received in the successful prosecution of its 

Docket No. 173; 5.65% of any award which the plaintiff may receive 

in the case at bar; and 5% on each judgment from the respective dates 

thereof. 

In order to fix these objectives as integral aspects of the 

record of Docket No. 173-A, the intervenors moved for a Summary 

Judgment which, if granted, would adjudicate their alleged rights 

and impose satisfaction of those rights as a burden upon the net 

judgment, if any, in Docket No. 173-A. 

The intervenor's Motion for Summary Judgment must be denied in 

its entirety. It appears to the Commission that each count of that 

Motion presupposes that this Commission has the power to determine 

which particular individuals will benefit from a Commission award or 

how such an award will be divided among classes of possible bene- 

ficiaries. This is not our understanding of the law. How an award 

is to be paid and precisely who can participate in an award are 

questions for Congressional and administrative determination and 

not for the Court of Claims (Peoria Tribe of Indians, et a1 v. United 

States, 169 Ct. C1. 1009 (1965) and cases therein cited) or for this 

Commission (Seminole Indians, et a1 v. United States, 19 Ind. C1. Comm. 

440 (1968)). Inasmuch as this Commission has no jurisdiction to de- 

termine who should have received the benefit, or some benefit, of 

the award heretofore made in Docket No. 173 or who may benefit from 
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an award i n  the  case  a t  bar ,  i f  one should i s s u e ,  t h e  i n t e r v e n o r s '  

motion cannot be granted.  ~t fol lows,  t h e r e f o r e ,  t h a t  t h e r e  i s  no 

occasion f o r  t h i s  Commission t o  determine, and the  Commission i n t i -  

mates no view concerning, whether the  in t e rvenor s  who were determined 

t o  be ".. . an i d e n t i f i a b l e  group wi th in  the  i n t e n t  and meaning of t h e  

Indian  Claims Commission Act . . . I t  (Cherokee Freedmen, e t  a 1  v .  United 

S t a t e s ,  10 Ind. C 1 .  Corn. 109 (1961)) a r e  i n  f a c t  Cherokees. I n  

reaching t h i s  pos i t i on ,  t h i s  Commission i s  n o t  unmindful of t h e  - 

remand by the  Court of Claims of Docket No. 123, now c losed .  Cherokee 

Freedmen, e t  a1  v. United S t a t e s ,  161 C t .  C1. 787 (1963). 

By t h a t  repr ieve ,  those prosecuting Docket No. 123 were t o  have 

an oppor tuni ty  t o  in te rvene  i n  a pending Cherokee Nation c la im t o  

test whether they, by reason of t h e i r  ances t ry ,  a r e  e n t i t l e d  t o  par -  
-- 

t i c i p a t e  i n  awards which may be made t o  t h e  Cherokee Nation a t  some 

f u t u r e  d a t e  (id., a t  790, 791). I n  dec l in ing  t o  r e s o l v e  t h i s  new 

i s s u e  i t s e l f ,  the Court may have had i n  mind t h e  c r i t e r i o n  ",,, mem- 

be r sh ip  i n  t h e  t r i b e  i s  the touchstone t o  t h e  r i g h t  of i n d i v i d u a l s  o r  

groups t o  pa r t i c ipa t e . "  P r a i r i e  Band of Potawatomi Ind ians ,  e t  a 1  v. 

United S t a t e s ,  143 C t .  C1. 131, 144, 165 F. Supp. 139, 147 (1958). 

But t r i b a l  membership i s  a uniquely p o l i t i c a l  cont roversy ,  t o  be 

reso lved  i n  the f i r s t  ins tance  by the  t r i b e  i t s e l f  ( P r a i r i e  Band, 

supra ,  a t  146) .  I f  those seeking t o  demonstrate t h e i r  t r i b a l  member- 

s h i p  a r e  aggrieved by the  t r i b e ' s  determinat ion,  t h e i r  remedy may be  

found i n  t h e  j u r i s d i c t i o n  of a l oca l  t r i buna l  (28 U.S.C. 1360, a s  

amended by P.L. 90-284 dated Apr i l  11, 1968, 82 S t a t ,  7 3 ,  79),  n o t  
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be fo re  t h i s  Commission which has no j u r i s d i c t i o n  of a c t i o n s  aga ins t  

Ind ian  t r i b e s  ( 2 5  ~ J . s . c .  703). 

Respecting the taking of the  two-mil l ion-plus ac re s  which a r e  

t he  s u b j e c t  of the case  a t  ba r ,  the  Commission i n  an I n t e r l o c u t o r y  

Order da ted  Apr i l  3 ,  1961, determined t h a t  ". .. the p e t i t i o n e r  Cherokee 

Nation a s  of December 19, 1891, had no t i t l e  t o  the  2,121,928.74 a c r e s  

of i t s  o u t l e t  lands i n  Oklahoma p rev ious ly  s e t  a p a r t  and occupied by 

o t h e r  Ind ian  t r i b e s  ... f o r  which l ands  deeds had been executed p r i o r  

t h e r e t o  by the  Cherokee Nation t o  t h e  United S t a t e s  i n  t r u s t  f o r  o t h e r  

Indian  t r i b e s ,  ...". Congress passed f i v e  a c t s  au thor iz ing  the  

s e t t l i n g  of o t h e r  t r i b e s  on the  two-million-plus ac re s  of Cherokee 

O u t l e t  l ands ,  which lands had been pa ten ted  t o  t h e  Cherokee Nation 

on December 31, 1838 (Cherokee Nation, supra ,  a t  163). The se t t l emen t  

of " f r i e n d l y  Indians" on Cherokee l and ,  and the  subsequent s a l e  of 

land s o  s e t t l e d  by the Cherokee Nation t o  t he  United S t a t e s  f o r  a  

p r i c e  t o  be determine$was au thor ized  by A r t i c l e  X V I  of a  Treaty 
. . 

between t h e  p l a i n t i f f  and the defendant  da ted  J u l y  19, 1866 (14 S t a t .  

799, 804).  The s p e c i f i c  s e t t l emen t  a u t h o r i z a t i o n s  were: 

Date and C i t a t i o n  F r i end ly  Indians  Acreage 

June 5 ,  1872 17  S t a t .  226 Osage and Kaw 1,570,196.30 
A p r i l  10 ,  1876 19 S t a t .  29 Pawnee 230,014.04 
May 2 7 ,  1878 20 S t a t .  6 3 ,  76 Ponca 101,894.31 
May 27, 1878 20 S t a t .  63, 74 Xez Perce 90,710.89 
March 3 ,  1881 21 S t a t .  380,381 Otoe and Missouria 129,113.20 
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The t h i r d  paragraph of che s i x t e e n t h  A r t i c l e  of the Trea ty  of 

J u l y  1 9 ,  1866 ( s u p r a ) ,  provlded: 

The Cherokee na t ion  t o  r e t a i n  the  r i g h t  of 
possession and j u r i s d i c t i o n  over a l l  of s a id  country 
west of 96" of longi tude u n t i l  thus so ld  and occu- 
p ied ,  a f t e r  which t h e i r  j u r i s d i c t i o n  and r i g h t  of 
possession t o  terminate  forever  a s  t o  each of s a i d  
d i s t r i c t s  thus so ld  and occupied. 

From these  few words, combined with the f e e  na ture  of Cherokee t i t l e ,  

t he  p a r t i e s  draw very d i f f e r e n t  conclusions respec t ing  t h e  n a t u r e  of 

t he  d i s p o s i t i o n  of t he  land and the  e f f e c t i v e  da t e  t he reo f .  I n  t h i s  

connect ion,  i t  may be noted t h a t  t he  p l a i n t i f f  c h a r a c t e r i z e s  t h e  

d i s p o s i t i o n  a s  a "taking" i n  t he  c o n s t i t u t i o n a l  sense of an e x e r c i s e  

of eminent domain by the  sovereign. 

The p l a i n t i f f  a l l e g e s  four  misdeeds on t h e  pa r t  of t h e  defendant ,  

done i n  a p a r t i c u l a r  o rde r ,  which added up t o  an ac t ionab le  t r a n s -  

a c t i o n .  The p l a i n t i f f  contends t h a t  the defendant: f i r s t ,  "completely 

disregarded" t h e  provis ions of A r t i c l e  XVI of t he  1866 Trea ty ;  second, 

l oca t ed  o t h e r  t r i b e s  on Cherokee Ou t l e t  land;  t h i r d ,  a r b i t r a r i l y  de-  

termined a nominal p r i c e  t o  be pa id  the  p l a i n t i f f  f o r  t h e  land;  and 

f o u r t h ,  "consummated" the  "taking" by requi r ing  the  p l a i n t i f f  t o  

execute  deeds on June 14,  1883, conveying i t s  f e e  simple t i t l e  t o  

t h e  " f r i e n d l y  Indians" t r a c t s  t o  the United S t a t e s  i n  t r u s t  f o r  t h e  

r e l o c a t e d  t r i b e s .  From these  a l l e g a t i o n s ,  t he  p l a i n t i f f  concludes 

t h a t  t h e r e  was a "taking of t he  land by the  United S t a t e s  f o r  p u b l i c  

u s e  i n  v i o l a t i o n  of the t r ea ty"  which warrants  a cause of a c t i o n  f o r  

j u s t  compensation, c i t i n g  Assiniboine Indian Tr ibe  v. United S t a t e s ,  

128 C t .  C 1 .  617, 621, 121 F.  Supp. 906, 910 (1954). And t h e  p l a i n t i f f  
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f u r t h e r  concludes t h a t  the e f f e c t i v e  d a t e  of the  "taking", hence the 

d a t e  :is of which these two-million-plus acres  a r e  t o  be valued, i s  

t hc  d a t e  when the Cherokee Nation executed the  deeds: June 14, 1883. 

The defendant d isputes  the  a l l e g a t i o n s  and the  theor ie s  which 

they a l legedly  support. The defendant contends, and, i n  view of the  

evidence of record, we think c o r r e c t l y  contends, t h a t  r a t h e r  than 

"completely" disregarding the provisions of A r t i c l e  X V I  of the  1866 

t r e a t y ,  the  defendant observed i t s  terms. That the  United S t a t e s  had 

the  r i g h t  t o  loca te  o ther  Indian t r i b e s  on the  Cherokee Out le t  land 

pursuant t o  the  sa id  A r t i c l e  X V I  seems beyond dispute .  See Ponca 

Tr ibe ,  e t  a1  v. United S ta tes ,  183 C t .  C 1 .  673, 682 (1968). This 

leaves only the  "nominal price" d i spu te  t o  support  the  c o n s t i t u t i o n a l  

"taking" theory. Nowever, the p r i ce  d i spu te ,  s tanding alone, i s  no 

more than the  "unconscionable considerat ion" cause of a c t i o n  found 

i n  Clause (3) of Section 2 of the  Indian Claims Commission Act of 

1946 (25 U. S .C. 7Oa). It is apparent,  t he re fo re ,  t h a t  the  re lo-  

ca t ion  of f r i e n d l y  Indians upon Cherokee land was not  an exercise 

of the  sovereign's  r i g h t  of eminent domain. It follows t h a t  the  

p l a i n t i f f  may not  recover " jus t  compensation". 

Respecting the  proper va luat ion  date ,  the  defendant contends 

t h a t  the  f i v e  t r a c t s  should be valued separa te ly  on the respect ive  

d a t e s  when Congress, ac t ing  pursuant t o  the  1866 t r e a t y ,  designated 

the  t r i b e s  who were t o  be placed i n  the Cherokee Out le t  lands (Def. 

R r . ,  p. 106),  c i t i n g  Three A f f i l i a t e d  Tribes of the  For t  Rerthold 

Reservation,  e t  a1 v. United S ta tes ,  182 C t .  C1.  543, 390 F. 2d, 686 
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(1968). The Court held t h a t  a s  becwcen the d s t e  when the  home- 

s t e a d e r  a c t u a l l y  entered and s e t t l e d  A t r a c t  and thc da t e  when a 

p a t e n t  t o  t h a t  t r a c t  was issued t o  t h a t  homesteader, the  e a r l i e r  

d a t e  would con t ro l  because a t  t h a t  po in t  " the  entryman 'was the  

lawful possessor clothed with an incep t ive  t i t l e  . . . ' I '  ( c i t i n g  c a s e s ) .  

I f  t h e  problem i n  the i n s t a n t  ca se  were one of deciding between 

a d a t e  of pa t en t  and some e a r l i e r  d a t e ,  the  Commission perhaps could 

s e e  t h e  a p p l i c a t i o n  of the For t  Berthold dec is ion .  Here, such a 

r e s u l t  would seem t o  contravene the  p l a i n  words of the  t r e a t y ,  and 

f o r  no good reason. The t h i r d  paragraph of A r t i c l e  X V I  of t he  1866 

t r e a t y  provided f o r  the p l a i n t i f f  t o  r e t a i n  ownership of ( t he re  

expressed as " r i g h t  of possession of and j u r i s d i c t i o n  over") the 
$ 

Cherokee O u t l e t  l ands  used f o r  r e loca t ing  t r i b e s  of f r i e n d l y  Ind ians  
-* 

" u n t i l  thus  s o l d  and occupied". C lea r ly ,  the  t r e a t y  contemplated 

a c t u a l  s a l e  a s  a ch ief  element of terminat ion of the  p l a i n t i f f ' s  

t i t l e .  And i n  t he  IJnited S t a t e s ,  terminat ion of the  owner's t i t l e  

t o  r e a l  e s t a t e  by s a l e  i s  accomplished by execution of a deed. 

M i t c h e l l  v. Nicholson, e t  a l . ,  3 N.W. 2d 83 (N.D.,  1942). There 

w e r e  deeds i n  t h i s  instance.  From the  language of the  t r e a t y ,  

c i t e d  above, t h i s  Commission concludes t h a t  d i s p o s i t i o n  of t h i s  

case  r e q u i r e s  determination of the f a i r  market va lue  of a l l  of t h e  

two-mil l ion-plus acres  a s  of the da t e  of t h e  deeds: June 14, 1883. 

The two-million-plus acres  fo r  which compensation i s  sought i n  
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Lhis s u i t  comprised ,~pproximately t h e  cXnstern one-fourth of t h a t  

s t r i p  or^ lanci i n  the lnciizn T e r r i t o r y  [now Oklahoma] known a s  t he  

Cherokee Ou t l e t .  s e t t e r  watered but more h i l l y  than Ou t l e t  l ands  

Far ther  west and, of course,  more a c c e s s i b l e  t o  s e t t l e r s  from t h e  

e a s t ,  i t  was otherwise phys i ca l ly  i n d i s t i n g u i s h a b l e  from t h e  

remainder of the Out le t .  

The h ighes t  and bes t  uses  of  t h i s  e n t i r e  t r a c t  were gene ra l  

farming and l a rge - sca l e  s tock  r a i s i n g .  The former,  u t i l i z i n g  t h e  

patches and s t r i p s  of b e t t e r  l ands ,  would be concent ra ted  i n  t h e  

s t ream t e r r a c e s  and the l e v e l ,  undula t ing ,  and h i l l y  uplands. Taken 

a l l  t oge the r ,  general  a g r i c u l t u r e  would probably account f o r  no more 

than  a t h i r d  of the t o t a l  acreage,  o r  about 700,000 acres .  The r e -  

mainder, more than 1,400,000 a c r e s ,  v a r i e d  from good t o  average 

g raz ing  l and ,  i n  t r a c t s  s u i t a b l e  f o r  ex t ens ive  graz ing  ope ra t ions .  

On t h e  c r u c i a l  d a t e  i n  1883, t h e r e  were no s e t t l e r s  i n  t h e  

claimed l ands .  The government appara tus  f o r  t h e  a r ea  was scanty .  

But s i n c e  government, whether l o c a l ,  county, o r  s ta te -wide ,  fo l lows  

a popula t ion  bui ld-up and does no t  precede i t ,  the  minimal government 

f a c i l i t i e s  would c o n s t i t u t e  no detr iment  f o r  a prospec t ive  purchaser .  

1883 was a midpoint i n  two decades of s t e a d i l y  i nc reas ing  land 

p r i c e s  f o r  s u b s t a n t i a l l y  comparable land.  From 1873 t o  1883, land 

p r i c e s  s l i g h t l y  more than doubled; from 1883 t o  1843 they doubled 



32 Ina. C.1. Cr,inm. 417 

again. in this erend, real estate prices were not in conformity with 

the overall economic p i c c u r e  of the nation which, in 1883, was well 

into 2 downward trend which prevailed generally from 1682 through 

It was wichin this context chat the defendant paid the plaintiff 

a total of $2,627,411.00 for the 2,121,928.74 acres of the Cherokee 

Outlet on which were settled tribes of friendly Indians. The fair 

market value of those two-million-plus acres on June 14, 1883, was 

$6,896,000.00, or $ 3 . 2 5  per acre. The disparity between the consid- 

eration and the act.unl fair market value was so gross as to amount 

to unconscionable consideration within the contemplation of Clause 3 

of Section 2 of the Indian Claims Commission Act of 1946. Accordingly, 

the plaintiff may have of and from the defendant the difference, that 
- 

is, $4,268,589.00, less allowable counterclaims and offsets. 

So ordered. 

Brantley Blue, Ccplktissioner 

f 

3 -  @- v La- 
@ ~dn T. Vance, Commissioner 




