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OPINION QF THE COMMISSION

Vance, Commissioner, delivered the Opinion of the Commission.

The Commission has before it the question of the damages to
which the Iowa Nation and the Sac and Fox Netion are entitled. 1In
an earlier decision, 7 Ind. Cl. Comm. 98 (1959), we held that the
Towa Nation had recognized title to a tract of 3,184,000 acres in
the southwest portion of Royce 262 ("Area 262 South"), and that the
Sac and Fox Nation had recognized title to the remaining 8,592,000
acres of the Cession ("Area 262 North"). The valuation date of the
Iowa tract is February 28, 1839, and the valuation date of the Sac
and Fox tract is February 15, 1843.

As evidence of the value of the land, defendant relied primarily
upon the report and testimony of Dr. William G. Murray. Dr. Murray
valued 262 South at 40¢ per acre and 262 North at 50¢ per acre.
However, he did not in any way consider private resale transactions
either in the subject tract or in adjacent areas in eastern Iowa or
northern Missoﬁri. Dr. Murray indicated that such resales were not
considered because he was unable to determine the amount of improved
lands which were involved in such transactions. While we realize
that it is impossible to determine with exactness the extent of
improvements, methods of estimating them are available. We feel
that actual resale data in comparable areas at the same or compar-
able times are of such probative valﬁe that we can givé little weight

to an appraisal which ignores such data.
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Plaintiffs introduced voluminous evidence on rate of sales of
public lands, resales of lands in eastern Iowa and in the cession
area, and on land speculation in Iowa. Much of this information was
tabulated by electronic data processing techniques.

Plaintiffs have made several tabulations of resale values of
lands in the cession area and in eastern Iowa and have made various
adjustments to take account of partial financing transactions and of
improvements. These resale prices of course reflect the prices of
individual sales of small tracts and not the price which a purchaser
would pay for the large acreage in either 262 North or 262 South. A
purchaser would also consider the length of time which would elapse
until he could resell the lands to settlers.

Resales of land in the cession area, we feel, do not carry great
weight since they would not have been known to a purchaser on the
valuation dates and because they reflect a land market with far
different patterns of settlement than existed on the earlier Qal-
uation dates. The resales in eastern Iowa from 1838 to 1843 are,
we feel, of more relevance. Many of them would have been known to a
purchaser, particularly as of the valuation date of 262 North. They
reflect the settlement pattern in Iowa at the relevant valuat;on
dates and thus indicate the market expectations which a purchaser
might reasonably have in regard to Cession 262. The differences
between the lands in eastern Iowa and Cession 262 are relatively
minor, and we have examined those differences in our findings of

fact.
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Certain of plainziffs' data was based on resales of particular
areas when 75% of the government lands in that area had passed into
private hands. Plaintiffs concluded that it was at this point that
a normal or bona fide market in lands, unaffected by large amounts of
public lands available at the minimum statutory price of $1.25 per
acre, existed. We have previously held that, as a matter of law, a
proper valuation must consider the effect of competing public land

sales in the area. Sac and Fox Tribe of Indians of Oklahoma v.

United States, 20 Ind. Cl. Comm. 439, 444-445 (1969); see also, The

Miami Tribe of Oklshoma et al., v. United States, 150 Ct. Cl. 725,

733, 281 F. 2d 202, 207 (1960), cert. denied, 366 U.S. 924 (1961).

We have found that there was a significant difference in the
potential for rapid settlement between the Iowa tract in 1839 and
the Sac and Fox tract in 1843. In 1839, the Sac and Fox still
hunted throughout the entire cession area, and while their eventual'
removal from the area could no doubt be assumed, the date of such
removal was in the uncertain future. The public lands in eastern
Iowa had begun to be offered for sale only in 1838, and much re-
mained to be offered, even in the southern portion of the area.

In 1843, the Sac and Fox cession finally opened a large area in
central Iowa, élthough by the Treaty of October 11, 1842, 7 Stat.
596, the Sac and Fox retained the right to occupy the western
portion of the Cession until 1845. Over half of the entire Cession
262 and most of 262 South were included in this western'portion. By

1843 much more land in eastern Iowa had been offered and sold.
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Although much land remeined for sale in eastern Iowa as a whole, 677%
of the land that had been offered in 79 southern townships had been
entered. Except for the land remaining to be offered in Cession 244,
the natural route of settlement along the Des Moines and other rivers
of the southeast would mean that land in Cession 262 would be the
next to come into heavy demand.

The potential demand for land as measured by the likely path of
settlement and the barriers to acquisition have been of particular

concern to the Commission in valuing lands adjacent to Cession 262.

Thus in the Iowa Tribe et al. v. United States, 12 Ind. Cl. Comm.
487, 512-513 (1963) affirmed in part and reversed in part 179 Ct. Cl.

8, 383 F.2d 991 (1967), cert. denied, 389 U.S. 900 (1967), in valuing

two tracts of land in northern Missouri which had been owned by the
same tribes as are plaintiffs in the present case we found:

"We ﬁave concluded that the two tracts are reasonably
comparable as to thrir physical and topographical char-
acteristics, including such things as soil quality,
terrain, availability of land, water, timber, and min-
erals, and also as to climate and rainfall....

"There is, however, a marked difference with re- |
spect to the location of each tract relative to the path
and direction of settlement and population growth that
developed in the Missouri territory in the early 1800's."

The Commission there found separate values for each tract though
their valuation dates were identical.

We have also had occasion to value the lands in eastern Iowa,

The Sac and Fox Tribe of Indians of Oklahoma et al., v. United

States, 20 Ind. Cl. Comm. 439 (1969). There too considerable

attention was given to patterns of population movement and the
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likely speed of settlement. These factors have been important in
determining separate values for separate areas on different valuation
dates. Likewise in the present case we find that these factors call
for assigning a different value to each of the two portioms of
Cession 262.

In our findings of fact we have examined the evidence relating
to the quality of the land being valued, climate, resources, popu-
lation movement, economic conditions, resales of resonably comparable
lands and other factors. Based on all the evidence, we have con-
cluded that the land in the Iowa portion of Cession 262 was worth
$2,865,600 or an average of 90¢ per acre, on its valuation date, and
the land in the Sac and Fox portion of Cession 262 was worth
$12,028,800 or an average of $1.40 per acre, on its valuation date.

Also ét issue in the present case are the amounts paid by the
United States as consideration for Cession 262 under each of the
three treaties involved. The amount paid under the Iowa Treaty of

October 19, 1838, 7 Stat. 568, has been settled by our finding No.

52 in Docket Nos. 158, 209, 231, The Sac and Fox Tribe et al., v.

United States, 20 Ind. Cl. Comm. 439, 501 (1969). Similarly that

decision plus an earlier stipulation by the parties has determined
the consideration under the Treaty with Sac and Fox of Missouri dated
October 21, 1837, 7 Stat. 543. Since the parties' stipulation dis-
cussed in finding of fact No. ;& provides that $140,800 "is to be
accredited to the Government', we have credited in this case in

addition to the$85,025 allocable to Royce Cession 262, the $1,056
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allocable to Royce Cession 226 but not credited to the goverament in
other dockets because it was found that full value had been paid for
Cession 226.

More difficult problems are raised by the Sac and Fox Treaty of
October 11, 1842, 7 Stat. 596, Article 1I provides in part that the
United States is "to pay annually to the Sac and Foxes, an interest
of five per centum upon the sum of eight hundred thousand dollars".
The government claims that it should be credited with the total of
its payments from 1843 to 1909, i.e. $2,640,000, plus $800,000 paid
to the Sac and Fox Indians in 1909 pursuant to Congressional authori-
zation, 35 Stat., 781, 803 (1909).

The computation of deferred payments and annuities as considera-
tion has been much litigated. Most recently, the Court of Claims has

faced the issue in Pawnee Indian Tribe of Oklahoma et al., v. United

States, 157 Ct. Cl. 134, 301 F. 2d. 667 (1962), cert. denied, 370 U.S.

918 (1962). The Court held that deferred payments will be credited

to the government in full. It also held that in the case of a -
perpetual annuity "the United States should be credited with that
amount which, had it been paid to the tribe, could have been in-
vested by it to yield the amount of the yearly payments required by the
treaty." 157 Ct. Cl.134, 140, 301 F. 2d. 667, 670 (1962). In the
present case the government attempts to characterize the annual
payments of "an interest of five percentum upon the sum of eight
hundred thousand dollars" under Article II of the treaty as deferred

payments. We think that the history of the treaty clearly indicates














