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OPINION OF THE COMMISSION 

Vance, Comissioner,  de i ivered  the  Opinion of the  Commission. 

The Comiss ion  has  before  i t  the  quest ion of the damages t o  

which the  Iowa Nation znd t h e  SEC and Fox Nation a r e  e n t i t l e d .  I n  

a n  e a r l i e r  dec is ion ,  7 Ind .  C 1 .  Corn. 98 (1959), we he ld  t h a t  t h e  

Iowa Nation had recognized t i t l e  t o  a t r a c t  of 3,184,000 a c r e s  i n  

t he  southwest p o r t i o n  of Royce 262 ("Area 262 South"), and t h a t  t h e  

Sac and Fox Nation had recognized t i t l e  t o  the remaining 8,592,000 

a c r e s  of t he  Cession ("Area 262 North"). The va lua t ion  d a t e  of  t he  

Iowa t r a c t  i s  February 28, 1839, and the  va lua t ion  d a t e  of t he  Sac 

and Fox t r a c t  i s  February 15, 1843. 

A s  evidence of t he  va lue  of t h e  land, defendant r e i i e d  p r i m a r i l y  

upon t h e  r e p o r t  and test imony of D r .  William G. Murray. D r .  Murray 

valued 262 South a t  40d pe r  a c r e  and 262 North a t  504 p e r  a c r e .  

However, he  d i d  not  i n  any way consider  p r i v a t e  r e s a l e  t r a n s a c t i o n s  

e i t h e r  i n  t h e  sub jec t  t r a c t  o r  i n  ad jacent  a r eas  i n  e a s t e r n  Iowa o r  

no r the rn  Missouri .  D r .  Murray ind ica t ed  t h a t  such r e s a l e s  were no t  
I 

considered because he was unable t o  determine the  amount of  improved 

lands  which were involved i n  such t r ansac t ions .  While we r e a l i z e  

t h a t  i t  i s  impossible  t o  determine wi th  exactness  the e x t e n t  of 

improvements, methods of es t imat ing  them a r e  ava i l ab l e .  We f e e l  

t h a t  a c t u a l  r e s a l e  da ta  i n  comparable a r eas  a t  t h e  same o r  compar- 

a b l e  t imes a r e  of such probat ive  va lue  t h a t  we can g ive  l i t t l e  weight  

t o  a n  a p p r a i s a l  which ignores  such da t a .  
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P l a i n t i f f s  introduced ~oluminous  evidence on r a t e  of  s a l e s  of 

p u b l i c  lands, r e s a f e s  of lands i n  e a s t e r n  Iowa and i n  the  cess ion  

a r e a ,  and on land speculat ion i n  Iowa. Much of t h i s  information was 

tabula t c d  by e l e c t r o n i c  data processing techniques. 

P l a i n t i f f s  have made severa l  t abu la t ions  of r e s a l e  values of 

lands i n  the  cess ion  area  and i n  e a s t e r n  Iowa and have made va r ious  

adjustments t o  take account of p a r t i a l  f inancing t r ansac t ions  and of 

improvements. These r e s a l e  p r i ces  of course r e f l e c t  t h e  p r i c e s  of 

ind iv idua l  s a l e s  of small t r a c t s  and not  t h e  p r i c e  which a purchaser 

would pay fo r  the  la rge  acreage i n  e i t h e r  262 North o r  262 South. A 

purchsser  would a l s o  consider the length of time which would e lapse  

>. 
u n t i l  he could r e s e l l  the  lands t o  s e t t l e r s .  

7 

.3 
d Resales of land i n  the cession a r e a ,  w e  f e e l ,  do not c a r r y  g r e a t  

- 

weight s fnce  they would not have been known t o  a purchaser on the  

v a l u a t i o n  da tes  and because they r e f l e c t  a land market with f a r  

d i f f e r e n t  p a t t e r n s  of set t lement than e x i s t e d  on the  e a r l i e r  v a l -  

u a t i o n  d a t e s .  The resa les  i n  e a s t e r n  Iowa from 1838 t o  1843 a r e ,  

we f e e l ,  of more relevance. Many of them would have been known t o  a 

purchaser ,  p a r t i c u l a r l y  a s  of the va lua t ion  d a t e  of 262 North. They 

r e f l e c t  the  set t lement pa t t e rn  i n  Iowa a t  the  re levant  va luat ion  

d a t e s  and thus ind ica te  the market expecta t ions  which a purchaser  

might reasonably have i n  regard to Cession 262. The d i f f e r e n c e s  

between t h e  lands i n  eas te rn  Iowa and Cession 262 a r e  r e l a t i v e l y  

minor, and we have examined those d i f fe rences  i n  our f i n d i n g s  of 

f a c t .  
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Cer t a in  of p l a i n t - i f f s '  d a t a  was based on r e s a l e s  of p a r t i c u l a r  

a r e a s  when 75X of tne government lands i n  t h a t  area had passed i n t o  

p r i v a t e  hands. P l a i n t i f f s  concluded rha t  i t  was a t  t h i s  po in t  t h a t  

a  normal or  bona f i d e  market i n  lands ,  unaf fec ted  by l a rge  amounts of 

pub l i c  lands a v a i l a b l e  a t  t he  minimum s t a t u t o r y  p r i c e  of $1.25 per  

a c r e ,  ex i s t ed .  We have previous ly  held t h a t ,  a s  a mat te r  of law, a  

proper  va lua t ion  must consider  the  e f f e c t  of competing pub l i c  land 

s a l e s  i n  t he  a r e a .  Sac and Fox Tr ibe  of Indians of Oklahoma v .  

United S t a t e s ,  20 Ind. C 1 .  Comm. 439, 444-445 (19693 ; s e e  a l s o ,  The 

Miami Tr ibe  of Oklahoma e t  a l . ,  v.  United S t a t e s ,  150 C t .  C 1 .  725, 

733, 281 F. 2d 202, 207 (1960), c e r t  . denied, 366 U.S. 924 (1961) - 
We have found t h a t  t he re  was a  s i g n i f i c a n t  d i f f e r ence  i n  t h e  

p o t e n t i a l  f o r  r ap id  se t t lement  between the  Iowa t r a c t  i n  1839 and 

t h e  Sac and Fox t r a c t  i n  1843. I n  1839, t he  Sac and Fox s t i l l  

hunted throughout t h e  e n t i r e  c e s s i o n  a r e a ,  and while t h e i r  even tua l  

removal from t h e  a r e a  could no doubt be assumed, the  d a t e  of  such 

removal was i n  t he  unce r t a in  f u t u r e .  The pub l i c  lands i n  e a s t e r n  

Iowa had begun t o  be of fe red  f o r  s a l e  only i n  1838, and much re- 

mained t o  be o f f e red ,  even i n  t h e  southern por t ion  of  t he  a r e a .  

In  1843, t he  Sac and Fox ces s ion  f i n a l l y  opened a  l a r g e  a r e a  i n  

c e n t r a l  Iowa, although by the  Trea ty  of October 11, 1842, 7  S t a t .  

596, t h e  Sac  and Fox r e t a ined  the  r i g h t  t o  occupy the  wes tern  

p o r t i o n  of  t h e  Cession u n t i l  1845. Over h a l f  of t he  e n t i r e  Cession 

262 and most of  262 South were included i n  t h i s  western po r t ion .  By 

1843 much more land i n  ea s t e rn  Iowa had been offered and s o l d .  
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Although much land r e m i n e d  f o r  s a l e  i n  e a s t e r n  Iowa a s  a  whole, 67% 

of  t he  land t h a t  had been o f f e red  i n  79 southern  townships had been 

en te red .  Escept f o r  the  land remaining t o  be o f f e r e d  i n  Cession 244, 

the n a t u r a l  rou te  of  s e t t l emen t  along the  Des Moines and o t h e r  r i v e r s  

o f  the  southeas t  would mean t h a t  land i n  Cession 262 would be t h e  

next t o  come i n t o  heavy demand. 

'L'he p o t e n t i a l  demand f o r  land a s  measured by t h e  l i k e l y  p a t h  of  

s e t t l emen t  and t h e  b a r r i e r s  t o  a c q u i s i t i o n  have been o f  p a r t i c u l a r  

concern t o  t h e  Commission i n  va lu ing  lands ad j acen t  t o  Cession 262. 

Thus i n  t h e  Iowa Tr ibe  e t  a l .  v. United S t a t e s ,  12 Ind .  C 1 .  Corn. 

487, 512-513 (1963) a f f i rmed i n  p a r t  and reversed  i n  p a r t  179 C t .  C 1 .  

8 ,  383 F. 2d 991 ( l967) ,  c e r t .  denied,  389 U.S. 900 (1967), i n  v a l u i n g  

.- - --L 

two t r a c t s  of land i n  no r the rn  Missouri which had been owned by t h e  

f 
same t r i b e s  a s  a r e  p l a i n t i f f s  i n  t he  p re sen t  c a s e  we found: 

"We have concluded t&t t h e  two t r a c t s  a r e  r ea sonab ly  
comparable a s  t o  ~KP- i r  phys ica l  and topographica l  char-  
a c t e r i s t i c s ,  inc luding  such th ings  a s  s o i l  q u a l i t y ,  
t e r r a i n ,  a v a i l a b i l i t y  of land, water ,  t imber,and min- 
e r a l s ,  and a l s o  a s  t o  c l imate  and r a i n f a l l . .  . . 

"There i s ,  however, a  marked d i f f e r e n c e  w i t h  r e -  . 
s p e c t  t o  t h e  l o c a t i o n  of  each t r a c t  r e l a t i v e  t o t h e  p a t h  
and d i r e c t i o n  of s e t t l emen t  and popula t ion  growth t h a t  
developed i n  t h e  Missouri  t e r r i t o r y  i n  t he  e a r l y  1800's.' ' 

The Commission t h e r e  found sepa ra t e  va lues  f o r  each t r a c t  though 

t h e i r  v a l u a t i o n  d a t e s  were i d e n t i c a l .  

We have a l s o  had occasion t o  va lue  t h e  lands i n  e a s t e r n  Iowa, 

The Sac and Fox Tr ibe  of Indians  o f  Oklahoma e t  a l . ,  v.  United 

S t a t e s ,  20 Ind.  C 1 .  Comm. 439 (1969). There too cons ide rab le  

a t t e n t i o n  was given t o  p a t t e r n s  of populat ion movement and t h e  
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"v l i k e l y  speed of setclement. snese factors have been Important I n  

determining separzts  v ~ l u e s  f o r  s e p r z t e  arezs  on d i f f e r en t  valuation 

da tes .  Likewise i n  the present cese we f ind tha t  these fac to rs  c a l l  

fo r  assigning a di f fe ren t  velue co ecch of the two port ions of 

Ccssion 262. 

I n  our findings of fecc we -have exasnlned the evidence r e l a t i n g  

t o  the qua l i t y  of the land being valued, cl imate,  resources, popu- 

l a t i o n  movement, economic conditions, r e s a l e s  of resonably comparable 

lands and other fac tors .  Based on a l l  the  evidence, we have con- 

cluded t h a t  the land i n  the Iowa port ion of Cession 262 was worth 

$2,865,600 or  an average of 908 per acre ,  on i ts  valuat ion date ,  and 

the  land i n  the Sac and Fox port ion of Cession 262 was worth 

$12,028,800 or  an average of $1.40 per ac re ,  on i t s  valuat ion date.  

Also a t  issue i n  the present case a r e  t he  amounts paid by the  

United S t a t e s  as  consideration fo r  Cession 262 under each of the 

t h r ee  t r e a t i e s  involved. The amount paid under the Iowa Treaty of 

October 19,  1838, 7 S t a t .  568, has been s e t t l e d  by our f inding No. 

52 i n  Docket Nos. 158, 209, 231, The Sac and Fox Tribe e t  a l . ,  v. 

United S t a t e s ,  20 Ind. C1. Comm. 439, 501 (1969). Similar ly  t h a t  

dec i s ion  p lus  an e a r l i e r  s t ipu la t ion  by the  par t i e s  has determined 

t he  considera t ion under the Treaty with Sac and Fox of Missouri dated 

October 21, 1837, 7 S ta t .  543. Since the pa r t i e s '  s t i pu l a t i on  d i s -  
1 

cussed i n  f inding of f a c t  No. 3) provides t ha t  $140,800 "is t o  be 

accred i ted  t o  the Government", we have credi ted  i n  t h i s  case i n  

add i t i on  t o  tk$85,025 a l locable  t o  Royce Cession 262, the' $1,056 
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a l l o c a b l e  t o  Royce Cession 226 but  no t  c r e d i t e d  t o  t h e  government i n  

o the r  dockets because it was found t h a t  f u l l  va lue  had been pa id  f o r  

Cession 226. 

More d i f f i c u l t  problems a r e  r a i s e d  by the  Sac and Fox Trea ty  of  

October 11, i842, 7 S t a t .  596, A r t i c l e  11 provides i n  p a r t  t h a t  t h e  

United S t a t e s  i s  " to  pay annual ly  t o  t he  Sac and Foxes, a n  i n t e r e s t  

- of f i v e  per  centum upon the  sum of  e i g h t  hundred chousand do l l a r s t ' .  

The government claims t h a t  i t  should be c r e d i t e d  with t h e  t o t a l  of  

i t s  payments from 1843 t o  1909, i . e .  $2,640,000, p l u s  $800,000 p a i d  

t o  t h e  Sac and Fox Indians i n  1909 pursuant  t o  Congressional  a u t h o r i -  

z a t i o n ,  35 S t a t .  781, 803 (1909). 

:. 
% The computation of de fe r r ed  payments and a n n u i t i e s  a s  cons ide ra -  
i - -2 t i o n  h a s  been much l i t i g a t e d .  Most r e c e n t l y ,  t he  Court of Claims h a s  

faced  t h e  i s s u e  i n  Pawnee Indian  Tr ibe  of Oklahoma e t  a l . ,  v. United 

S t a t e s ,  157 C t .  cI. 134, 301 F. 2d. 667 (1962), c e r t .  d e n i e d ,  370 U.S. 

958 (1962). The Court he ld  t h a t  de fe r r ed  payments w i l l  be  c r e d i t e d  

t o  t h e  government i n  f u l l .  I t  a l s o  he ld  t h a t  i n  t he  c a s e  o f  a 

p e r p e t u a l  annu i ty  "the United S t a t e s  should be c r e d i t e d  w i t h  t h a t  

amount which, had i t  been pa id  t o t h e  t r i b e ,  could have been i n -  

v e s t e d  by i t  t o  y i e l d  the  amount of t he  y e a r l y  paymentsrequired by t h e  

t r e a t y . "  157 C t .  C1.134, 140, 301 F. 2d. 667, 670 (1962). I n  t h e  

p r e s e n t  case t h e  government a t tempts  t o  c h a r a c t e r i z e  t h e  annua l  

payments of  "an i n t e r e s t  of f i v e  percenturn upon t h e  sum of e i g h t  

hundred thousand dol la rs"  under A r t i c l e  11 of the  t r e a t y  a s  d e f e r r e d  

payments. We th ink  t h a t  t he  h i s t o r y  of the  t r e a t y  c l e a r l y  i n d i c a t e s  










