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Appearances : 

Rodney J .  Edwards, Attorney f o r  Docket 
18-E P l a i n t i f f s .  Jay H. Hoag was on 
t h e  b r i e f s .  

James R. F i t z h a r r i s ,  Attorney f o r  Docket 
58 P l a i n t i f f s ,  Jay  H. Hoag was on t h e  
b r i e f s .  

David M. Marshall, with whom was M r .  
Ass i s t an t  Attorney General Clyde 0. 
Martz, Attorneys f o r  Defendant. 

OPINION OF THE COMKISSION 

Chairinan Kuykendall del ivered the  Opinion of the  Cormnission. 

During the t i t l e  and va lua t ion  phases of these  consol ida ted  
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cases ,  t he  Conmission decided t h a t  t he  p i a i n r i f f s  had a b o r i g i n a l  c i t i e  

t o  12,044,934 ac re s  loca ted  i n  t he  no r the rn  p a r t  of Kichigan, and thac  

the  t r a c t ,  taken a s  a  whole, had a  f a i r  market va lue  of $10,800,000.00 

a s  of March 28, 1836. Chip~ewa Ind ians ,  e t  a l . ,  v .  United S t a t e s ,  

7 Ind. CL. Comm. 576 (1959); id., 20 Ind. C 1 .  Comm. 137 ( i968) .  L e f t  

f o r  f u t u r e  determinat ion were t h e  i s s u e s  of cons ide ra t ion  and o f f s e t s .  

On Apr i l  24, 1969, a s  a necessary f i r s t  s t e p  toward meeting t h e  .. 
i s s u e  of cons idera t ion ,  the  defendant f i l e d  a Motion f o r  Pre l iminary  

Adjudicat ion t h a t  121,450.75 a c r e s  of land a l l o t t e d  t o  i n d i v i d u a l s  

among these  p l a i n t i f f s  under a  Trea ty  of J u l y  31, 1855 (11 S t a t .  621) ,  

comprised a po r t ion  of the  cons ide ra t ion  f o r  t h e  land c e s s i o n  of March 

28 ,  1836. The defendant f u r t h e r  moved t h a t  t h e  Commission dec ide  t h a t  

t h e  p a r c e l s  making up t h a t  one-hundred-thousand-plus a c r e s  should be  

valued,  f o r  purposes of computing cons ide ra t ion ,  as of t h e  s e v e r a l  

d a t e s  of p a t e n t .  These a r e  t h e  i s s u e s  now be fo re  t h e  Cmmnission. 

I n  t h e i r  response, t he  p l a i n t i f f s  denied t h a t  t he  above a c r e -  

age c o n s t i t u t e d ,  o r  was contemporaneously intended t o  cons t i tu te* ,  con- 

s i d e r a t i o n  f o r  t he  1836 Treaty,  and argued t h a t  i f  t he  ac reage  w a s  found 

t o  comprise a  po r t ion  of the  cons idera t ion ,  then  t h e  proper  s i n g l e  d a t e  

f o r  v a l u a t i o n  should be the  d a t e  of the  t r e a t y  i n  l i t i g a t i o n :  March 

28, 1836. 

The 1836 Treaty contained t h i r t e e n  a r t i c l e s  (7 S t a t .  491-495). 

The f i r s t  a r t i c l e  de t a i l ed  the  cess ion .  The e igh th  a r t i c l e  i s  t h e  

one upon which the  defendant 's  Motion f o r  Prel iminary Adjudica t ion  i s  
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founded. It provided (7 S t a t .  4 9 4 )  : 

A r t i c l e  Z i g h ~ h .  It i s  agreed, t h a t  a s  soon a s  
t h e  s a i d  Indians  d e s i r e  i t ,  a deputa t ion  s h a l l  be 
s en t  t o  t he  west of t h e  Miss i s s ipp i ,  and t o  t he  
country betweec Lzke Superior  and t h e  Miss i ss ippi ,  
and a s u i t o b l e  l o c a t i o n  s h a i l  be provided f o r  them, 
among the  Chippewas, i f  they d e s i r e  i c ,  and i t  can 
be purchased on reasonable terms, and i f  no t ,  then 
i n  some po r t ion  of t h e  country west of t he  K i s s i s s i p p i ,  
which is a t  t he  d i s p o s a l  of t he  United S t a t e s .  Such 
improvements a s  add va lue  t o  t he  land ,  hereby ceded, 
s h a l l  be appra ised ,  and the  amount paid t o  the  proper  
Indian.  But such payment s h a l l ,  i n  no case,  be ass igned  
t o ,  o r  pa id  to ,  a whi te  man. I f  t h e  church on t h e  Che- 
boigan, should f a l l  w i t h i n  t h i s  cess ion ,  t he  va lue  s h a l l  
be paid t o  t he  band owning i t .  The mission e s t a b l i s h -  
ments upon t h e  Grand r i v e r  s h a l l  be appraised and t h e  
va lue  pa id  t o  t h e  proper  boards.  When t h e  Indians  
wish i t ,  t h e  United S t a t e s  w i l l  remove them, a t  t h e i r  
expence, provide them a y e a r ' s  subs is tence  i n  t h e  
country t o  which they  go, and fu rn i sh  the  same a r t i c l e s  
and equipment t o  each person as a r e  s t i p u l a t e d  t o  be  
g iven  t o  the Pottowatomies i n  the  f i n a l  t r e a t y  of 
ce s s ion  concluded a t  Chicago. 

As matters developed, t he  Chippewas and Ottawas d id  not  a s k  t h e  United 

S t a t e s  t o  remove than. 

0x1 J u l y  31, 1855, t he  United S t a t e s  entered i n t o  a t r e a t y  w i t h  

" t h e  Ottawa and Chippewa Ind ians  of Michigan, p a r t i e s  t o  t h e  t r e a t y  o f  

March 2 8 ,  1836" (Preamble t o  t h e  t r e a t y ,  11 S t a t .  621). Under t h e  

ternls of  A r t i c l e  1 of the  1855 Treaty,  c e r t a i n  lands wi th in  Royce Area 

205 were withdrawn from s a l e  f o r  t he  b e n e f i t  of the Indians.  Out of 

t hose  l a n d s  t h e  Indians were t o  s e l e c t  a l lotments .  A r t i c l e  1 a l s o  

provided thac :  

. . . the  b e n e f i t s  of t h i s  a r t i c l e  w i l l  be extended 
only t o  those Indians  wno a r e  a t  t h i s  time a c t u a l  
r e s i d e n t s  of the S t a t e  of Michigan and e n t i t l e d  t o  
p a r t i c i p a t e  i n  the  a n n u i t i e s  provided by the Trea ty  of 
March 28,  1836. 
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Consequently, i n  t he  e a r l y  1870 ' s  1,863 Ottawa and Chippewa Ind ians  

were a l l o t t e d  t h e  small  t r a c t s  of land which, i n  t h e  agg rega ie ,  made 

up the 121,450.75 a c r e s  which the  defendant now contends should be 

regarded a s  cons idera t ion .  The va r ious  a l lo tmen t s  were of l ands  

wi th in  the  perimeter  of the  Royce 205 cess ion .  

The e f f e c t  of t he  provis ions  of A r t i c l e  1 of t h e  1855 Trea ty  

was t o  r e t u r n  t o  t he  ind iv idua l  Ottawas and Chippewas a  p o r t i o n  of t h e  

lands which they had c o l l e c t i v e l y  ceded i n  1836, b u t  on which they  had 

continued t o  r e s i d e ,  t h e  1836 Trea ty  having s p e c i f i c a l l y  accorded t h e  

Indians  t h e  r i g h t  of hunting and "o ther  usual  p r i v i l e g e s  of occupancy" 

on the  ceded lands  u n t i l  they should be requi red  f o r  s e t t l e m e n t .  

Thus by g ran t ing  lands wi th in  Royce Area 205 t o  t h e  O t t a w a s  

and Chippewas on an  ind iv idua l  b a s i s ,  t h e  United S t a t e s  achieved a v i a b l e  

a l t e r n a t i v e  t o  t h e  unworkable p l an  t o  r e l o c a t e  t hese  Ind ians  t o  " t h e  

country between Lake Super ior  and the Miss iss ippi" ,  a s  expressed i n  

t h e  1836 Trea ty .  By al lowing these  Ind ians  cont inuous posses s ion  of 

the  lands  which they were au thor ized  t o  occupy u n t i l  t h e  s p e c i f i c  

a1.lotments were s e l e c t e d ,  t he  defendant saved i t s e l f  t h e  e f f o r t  and 

expense of r e l o c a t i o n  a s  wel l  a s  t he  c o s t  of t he  lands  which, i n  t h e  

1836 Trea ty ,  i t  had obl iga ted  i t s e l f  t o  fu rn i sh .  

We do not  ag ree ,  however,with the  defendant ' s  con ten t ion  t h a t  t h e  

a l l o t t e d  lands  were p a r t  of the cons idera t ion  f o r  t h e  1836 c e s s i o n  and 

should be valued a s  of the da t e s  of pa ten t .  The defendant  contends 
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t h a t  t he  1855 Trcacy e n t i r e l y  supplanted  he 1836 Treaty and, i n  suppor t  

of t h i s  argument, r e l i e d  on The 3ttawa and Chip~ewa Indians v. United 

S c z t e s ,  42 C t .  C l .  240 (1907) .  I n  t h a t  case ,  t h e  Court decided t h a t  

I I A r t i c l e  3 - of the  1855 Trea ty  d id  no t  abrogate  the  Indians '  r i g h t  t o  

t h e  accrued  monies =&'suiting from investment and reinvestment of a  

s p e c i f i e d  sha re  of t h e i r  annui ty.  The Court observed (Ottawa and 

Chippewa, supra ,  pp. 246,  247): 

The t r e a t y  of 1855, a f t e r  i t s  conclusion,  took the  
p l ace  of t h e  t r e a t y  of 1836, bu t  d id  not  take away 
from the  Indians  anything which they had a l ready  
received under t he  l a t t e r  t r e a t y .  The Government 
was thereby r e l eased  from t h e  payment of any an- 
n u i t i e s  i n  t h e  fu tu re ,  and was a l s o  re leased  from 
i t s  o t h e r  ob l iga t ions  under t h e  t r e a t y  which were 
t o  be  performed i n  t he  fu tu re .  

-9 
Thus t h e  Court a l s o  decided t h a t  from 1855 t h e  Indians could n o t  have 

t h e  b e n e f i t  of those  po r t ions  of A r t i c l e  4  of t h e  1836 Trea ty  which 

provided f o r  annual  payments. 

The Commission does no t  agree  with the  defendant ' s  i n t e r p r e t a t i o n  

of t h e  s i g n i f i c a n c e  of t he  quoted po r t ion  of t he  dec is ion .  It i s  

I /  The t e x t  of t h e  3d A r t i c l e  of the  1855 Trea ty  read: - 
A r t i c l e  3 .  The Ottawa and Chippewa Indians hereby r e l e a s e  and d i s -  
charge  t h e  United S t a t e s  from a l l  l i a b i l i t y  on account of former t r e a t y  
s t i p u l a t i o n s ,  i t  being d i s t i n c t l y  understood and agreed t h a t  t h e  g r a n t s  
and payments he re inbe fa re  provided f o r  a r e  i n  l i e u  and s a t i s f a c t i o n  of  
a l l  c l a i m s ,  l e g a l  and equ i t ab l e  on the p a r t  of the  s a i d  Indians  j o i n t l y  
and s e v e r a l l y  a g a i n s t  the  United S t a t e s ,  f o r  land,  money o r  o t h e r  t h i n g  
guaranteed  t o  so id  t r i b e s  o r  e i t h e r  of them by the  s t i p u l a t i o n s  of any 

former t r e a t y  o r  t r e a t i e s ;  except ing,  however the  r i g h t  of f i s h i n g  
and encampment secured t o  t he  Chippewas of S a u l t  S te .  Marie by t h e  
Trea ty  o f  June 18, 1820. 
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apparent  t h a t  the  Court mentioned t h a t  t he  1655 Trea ty  r ep l sced  che  

1836 Treaty simply because t h e  Court had be fo re  i t  only a  problein a r i s i n g  

of those iwo t r e a t i e s  and o the r s .  The dec i s ion  does no t  e s t a b l i s h  

chat  the a l lo tments  t o  i nd iv idua l  Chippewas and Ottawas were a c o l l e c t i v e  

s u b s t i t u t i o n  of cons idera t ion ,  o r  thac the p a r t i e s  s o  in tended  them t o  

comprise cons idera t ion  f o r  t h e  1836 Trea ty .  

The a l l o t t e d  lands  w i l l  no t  be valued on t h e i r  r e s p e c t i v e  p a t e n t  

d a t e s  f o r  the purpose of computing the  cons ide ra t ion  g iven  by t h e  de fendan t  

for the  1836 cess ion  of Royce Area 205. However, i t  i s  apparent  t h a t  t h e  

ind iv idua l  a l lo tments  were of t h e  Indians '  own land,  and t h e  defendant  

should n o t  be obl iga ted  t o  pay a d d i t i o n a l  compensation f o r  them. 

S ince  the  121,450.75 a c r e s  a r e  t o  be excluded from t h e  l a n d s  f o r  

which the  p l a i n t i f f s  may recover  a d d i t i o n a l  compensation, t h e  Commission 
- 

w i l l  deduct $109,305.67 (90d per  a c r e  f o r  121,450.75 a c r e s )  from t h e  

computed fair market value of $10,800,000.00 (averaging 906 p e r  a c r e )  f o r  

t he  e n t i r e  t r a c t  taken as a  whole, a s  p rev ious ly  determined by t h i s  C m -  

mission.  This  a c t i o n  i s  i n  accord wi th  t h e  p l a i n t i f f s '  sugges ted  cck- 

pu to t ion  i n  t he  event  t h e  defendant  i s  t o  be allowed any c r e d i t  a g a i n s t  

t h e  f a i r  market va lue  of the  t r a c t  f o r  t h e  a l l o t t e d  lands .  

Concurring : 

John T.  Vance, C m i s s i o n e r  u 

.r4 P !  
Ma$<aret 43. Pie rce ,  commissioner 




