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'iAhXTDN SIOUX T Z i ~ ,  1 
) 

Pla in t i f f ,  1 
) 
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) 

UNITED STATES OF AMERICA, ) 
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De fendant. 1 

Decided: December 17, 1969 

Appearances: 

Angelo A. Iadarola, Attorney for P la in t i f f .  
Wilkinson, Cragun & Barker and Frances L. 
Horn were on the br ie fs .  

Marvin J. Sonosky, Attorney for Inter- 
venors Rosebud, Standing Rock, Crow 
Creek, Lower Brule and Santee Sioux 
Tribe . 
Arthur Lazarus, Jr . , ,Attorney for 
Intervenor Pine Ridge Sioux Tribe. 

William Howard Payne, Attorney for 
Intervenors Cheyenne River and Fort 
Peck Sioux Tribes. 

Craig A .  Decker with whom was 
M r .  Assistant Attorney General Clyde 
0. Martz, Attorneys for  Defendant. 

O P I N I O N  OF THE COMMISSION 

Vance, Commissioner, delivered the Opinion of the Commission. 
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The Yankton Sioux Tribe has claimed tha t  i t  had recognized t i t l e  

t o  the iznds i n  southeastern South Dakota ceded by the Treaty of 

Apr i l  19, 1858, 11 S ta t .  7 k 2 .  These lands a r e  purportedly mapped a s  

Royce Area 410. For the reasons indicated below we agree with pla in-  

t i f f  t ha t  the northwest boundary of the lands ceded should follow the  

nor th  branch of East  Medicine Knoll Creek ra ther  than the  south 

branch as  mapped by Royce. Thus our references t o  Royce Area 410 a r e  

intended t o  inciude the boundaries of  the Ytsnkton cession with t h i s  

modification of Royce's mapping. I n  the a l t e rna t i ve ,  p l a i n t i f f  claims 

t h a t  i t  had aboriginal  Indian t i t l e  t o  the subject  lands. 

The Sioux Tribe of Indians e t .  a l . ,  P l a i n t i f f s  i n  Docket No. 74, 

have moved for  leave t o  intervene, claiming t h a t  they had an i n t e r e s t  

i n  Royce Areas 410 and 411, the l a t t e r  being 400,000 acres  s e t  as ide  

a s  a rese rva t ion  fo r  the Yankton. For the reasons indicated,  we de- 

cided that the  Yankton ~ i o u x  did not have recognized t i t l e  t o  Royce 

Area 410, t h a t  the Sioux Tribe of Indians may intervene i n  order t o  

a s s e r t  t h e i r  claim t o  Royce Area 410, and tha t  they may not intervene 

t o  a s s e r t  t h e i r  claim t o  Royce Area 411. . 

As we have indicated, the par t i es  a r e  not i n  agreement a s  t o  t he  

boundaries of the cession area. A s  mapped by Royce, the northwest 

por t ion  of t h e  cession boundary follows the south fork of East  : 

Medicine Knoll Creek. P la in t i f f  contends tha t ,  correct ly  mapped, . 
t h i s  por t ion  of the boundary should follow the north fork of the 

Creek. The Treaty describes t h i s  portion of the boundary a s  follows: 
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" . . . thence up the Missoilri River t o  the mouth of 
the Pe-'mh-wa-kan or  Egst Medicine Knoll River; 
;hence up sa id  r i v e r  t o  its head; thence i n  a 
a i rec t ion  t o  the  head of the  main fork of the 
Kan-iush-kah-for or Snake River...." 

Tne north branch of the r i v e r  i s  the l a rger  branch, though i t  

has a l e s s  well defined channel than the southern branch. Nineteenth 

century maps sometimes showed only one fork of t he  Creek, although 

i t  i s  not always c l ea r  which fork was intended. However i t  is f a i r l y  

c l ea r  t ha t  3. N.  Nicol le t  followed the  north fork and went from there  

t o  the Snake River i n  1838. H i s  map and accounts of h i s  t r a v e l s  

would have been ava i lab le  a t  the  time tha t  t he  Treaty was  draf ted.  

Moreover, a map located by p l a i n t i f f  i n  the National Archives (PI. Ex. 

277) appears t o  ind ica te  t ha t  the cession boundary follows the  nor th  

-- 
fork.  D r .  John L. Champe t e s t i f i e d  t ha t  t h i s  appears t o  be the  map 

transmitted along with the  Treaty by Charles Mix, Acting Commissioner 

of Indian Affa i r s .  Final ly ,  i f  the  boundary is  drawn from the  head- 

waters of the  north fork t o  the  Snake River i t  runs a much shor te r  

d is tance without na tura l  boundaries than i f  drawn from the  headwaters 

of the  south fork.  

For these reasons, we conclude that the in tent ion of  the  p a r t i e s  

d r a f t i ng  the  Treaty was tha t  the boundary of the  lands ceded by the  

Yaakton should follow the  north branch of East  Medicine Knoll Creek. 

The Yankton Sioux have claimed that  they have recognized t i t l e  

LO the  lands ceded by the  Treaty of Apri l  19, 1858. The Treaty was 

entered i n to  between the  United S ta tes  and s ixteen ch ie fs  and dele-  

ga tes  of the  Yankton Tribe ( three  of these being represented by an 
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&gent) .  It provided i n  p s r t  a s  follows: 

''ARTICE I. Tine sa id  ch ie f s  and delegates of s a i d  
t r i b e  of Indians do hereby cede and re l inquish  t o  the  
United S t a t e s  a l l  the  lands now owned, possessed, o r  
claimed by them, wherever s i tua ted ,  except four hundred 
thousand acres  thereof,  s i tua ted  and described a s  
follows . . . . I  Royce Area 4111 

"ARTIcLF, 11. The land so ceded and rel inquished by 
the  sa id  ch ie f s  and delegates of the sa id  t r i b e  of 
Yanktons i s  and s h a l l  be known and described a s  
follows ....[ Royce Area 4101 

"And the  sa id  ch ie f s  and delegates hereby s t i p u l a t e  
and agree tha t  a l l  the lands embraced i n  s a i d  limits 
a r e  t h e i r  own, and t h a t  they have f u l l  and exclusive 
r i g h t  t o  cede and re l inquish  the  same t o  t h e  United 
S t a t e s  ." 
P l a i n t i f f  contends t h a t  Congress, by r a t i f y i n g  the  Treaty, 

accepted the  covenants i n  the  l a s t  paragraph of A r t i c l e  11, and 

thereby recognized t i t l e  t o  Royce Area 410 i n  the  Yanktons. We a r e  

unable t o  agree  with t h i s  in te rp re ta t ion .  Whether a t r i b e  has  re- 

cognized t i t l e  i s  a question of the in ten t  of Congress- 

"By ' recognit ion1 , the courts  have meant t h a t  Congress 
intended t o  acknowledge, o r  i f  one prefers ,  t o  grant  
t o  Indian t r i b e s  r i g h t s  i n  land which were i n  addi t ion  
t o  the  Indians '  t r a d i t i o n a l  use and occupancy r i g h t s  
exerc ised only with the permission of the  sovereign." 
Miami Tr ibe  of Oklahoma v. United Sta tes  146 Ct. C1. 
421, 445, 175 F. Supp. 926, 940 (1959). 

P l a i n t i f f  points  out t h a t  i n  1851, the United S ta tes  purchased 

c e r t a i n  land from the Santee Sioux Tribes, and that the  Yankton and 

Yanktonai who claimed an i n t e r e s t  i n  tha t  land disrupted annui ty  

payments t o  t h e  Santee. From t h i s ,  theorizes t h a t  one of t h e  

i s s u e s  being negotiated with the Yankton was a descr ip t ion of the  

lands t o  which they could a s s e r t  exclusive t i t l e  so a s  t o  prevent a 
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recurrence of the events following the  1851 Santee cession. Since no 

journal of the negotist ions with the  Yanktons has been located,  we 

may never know what a c tua l l y  t ranspired a t  the  meetings. The ava i l -  

ab l e  evidence however does not support the theory tha t  Congress in-  

tended t o  r a t i f y  warranties of t i t l e  so  a s  t o  recognize exclusive 

r i g h t s  i n  the Ysnkton ~ = i b e .  

A t  the time the Senate r a t i f i e d  the  Treaty of Apri l  19, 1858, i e .  

by February 6 ,  1859, Congress was aware of the  f ac t  t ha t  o ther  bands 

of Sioux claimed t h ~ t  Royce Area 410 belonged not to  the  Yanktons but  

t o  the  Sioux Nation a t  large. The Report of the Commissioner of 

Indian Affa i r s  for  the  year 1858 had been submitted t o  Congress. I n  
.- , ='- 

3 . - 
t h a t  Report was contained the l e t t e r  of A .  H. Redfield, U. S .  Ind ian  

-- 2 
Agent fo r  the Upper Missouri Agency. He s t a t e d  i n  par t :  

"On the 12th of June we reached For t  Pierre ,  and 
found there representatives from a l l  t he  upper seven 
t r i b e s  of Sioux.. . .a few were wel l  disposed, b u t  f a r  the  
greater  par t  were discontented and angry. . . .  hey s t ren-  
uously objected t o  the s a l e  of t he  Yancton country, 
claiming that  i t  belonged t o  the  Sioux nation, and not 
t o  the  Yanctons exclusively, and declared that  the  
nation would not consent t o  the  s a l e  of t ha t  or any 
other  p a r t  of t h e i r  country. 

"They wished me t o  wri te  t o  t h e i r  Great Father t o  
s top the  t rea ty  and not t o  pay the  Yanctons anything 
under i t .  *** 

"On the 16th of J'une we met on the  west bank of 
the  r i v e r  the fanous independent Yanctonee chief 'Big 
Head'. ... *** but they a l so ,  I e m  bound t o  say, ex- 
pressed much d i ssa t i s fac t ion  a t  the s a l e  of t he i r  
country by the Yanctons, and i n s i s t i n g  a s  the Sioux did 
a t  Fort  Pierre ,  tha t  the whole country belongs t o  the 
nat ion a t  large, and not t o  any pa r t i cu l a r  t r i be  exclu- 
sively." Def. Ex. 188; PI. Ex. 263. 
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It seems indeed unlikely tha t  the Senate would have chosen t o  

recognize t i t l e  t o  the ere8 i n  the Yanktons through the device of 

r z t i f y i n g  a warranty of t i t l e  which i t  knew was disputed.by other 

t r i b e s .  Rather we think tha t  the peculiar  lsnguage of A r t i c l e  I1 can 

be explained i n  another way. 

A large number of Yankton Sioux belonged t o  the upper bands of 

the  Yankton whichwere located around Fort Pierre .  Deep seated 

jealousy had always existed between the upper and lower bands. (See 

Def. Ex. 196). The upper Yankton bands apparently were not repre- 

sented a t  the negotiat ions of the Treaty of Apri l  19, 1858. I n  June 

of 1858, they s t rong ly  protested the cession. (See, Def Ex- 188; 

Ex. 263). The boundary of the  cession area was drawn t o  exclude 

the  land around Fort  Pierre .  Rather than following the Missouri River 

t o  For t  P ie r re ,  the boundary turned from the River some f i f t e e n  t o  

twenty miles below the fo r t .  This indicates t ha t  the ch ie fs  and dele-  

ga tes  were attempting t o  out l ine  the lands which t he i r  lower Yankton 

bands claimed. It was only as t o  these lands, and not a s  t o  the lands 

of the  upper Yanktons, tha t  they purported t o  a c t  with author i ty .  

The Treaty language bears out t h i s  in terpreta t ion.  The cession 

did not  take t he  usual form of conveyance by the "Yankton Tribe". 

Rather the  cessions were made by "said chiefs and delegates of sa id  

t r ibe" .  Thus the  negotiators were concerned with the au thor i ty  of 

t h e  Indians present t o  represent the e n t i r e  Yankton Tribe. The r a t i -  

f i c a t i o n  of the  warranties i n  Ar t i c l e  I?: was a t  most an acceptance by 

t he  Senate of the  author i ty  of the individual  signatories t o  cede the- 



22 Ind. CI. Corm. 344 350 

land described In Article I1 for rhe entire Yenkton Tribe. The in- 

tention of the Serdie was not to acicr?wiedge exclusive title in the 

Yankton Tribe, but rather to acknowiedge exciusive authority in these 

particular chiefs and cielegetes to re?resent the Yankton Tribe as to 

these lands. 

This conclusion is in no way chsnged when we consider the pro- 

vision of Article 111 which guaranteed the Yanktons "quiet and undis- 

turbed possession of their present settlements" until they removed to 

their reservation, provided that removal takes place within one year. 

This provision emphasizes the temporary nature of the Yankton's rights 

in the land. It is in sharp contrast to the provision of the Treaty 

of Greenville discussed in Miami Tribe of Oklahoma v. United States Z 
p" -- 

146 Ct. C1. 421, 175 F. Supp. 926, 937-938 (1959), which protected 

the Indians in the possession of their lands for "as long as they 

please". 

The Yankton Sioux Tribe has claimed in the alternative that it 

had aboriginal Indian title to Royce Area 410. The Sioux Tribe of 

Indians, plaintiffs in Docket No. 74, also claim to have had aborig- 

inal title to the lands in question, as well as to Royce Area 411. 

Intervenor, The Sioux Tribe of Indians, contends that its claim 

arises under the Treaty of April 29, 1868, 15 Stat. 635. On March 6, 

1968, the Sioux Tribe noved to amend its petition in Docket No. 74 Lo 

allege that its ancestors had at least a fractional interest in Royce 

Area 410 along with the Yankton Sioux. On October 29, 1968, the 

Commission issued an Order which provided in part as follows: 










