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BEFORE THE INDIhT CLAIMS COXHISSION 

YUXTOK SIOUX TRIBE, 1 
1 

P l a i n t i f f ,  ) 
v. ) 

) 
THE UNITED STATES OF AMERICA, 1 

1 
Defendant. ) 

Docket No. 332-A 

Decided: December 17 ,  1969 

FIhQINGS OF FACT ON ATTOXNEYS' FEE 

1. Claim Involved. The o r i g i n a l  p e t i t i o n  was f i l e d  on August 10, 

1951 a s  Docket No, 332. This p e t i t i o n  w a s  subsequently amended by 

. . . . . *'. 
S 

order  of February 13,  1958, and a separa te  amended p e t i t i o n  l imi ted  t o  
,? 

-.. ;f t h e  Yankton land claims w a s  f i l e d  as Docket No. 332-A. I n  add i t ion  t o  

t h e  land claims, the  Yankton Tribe f i l e d  f o r  an accounting claim which 

was severed and f i l e d  as  Docket No. 332-B. Subsequently, pursuant t o  

t h e  Commissionls order of December 8, 1968, separa te  amended p e t i t i o n s  

were f i l e d  f o r  each of the  Yankton land claim. The present  claim, 

which i s  based upon the Yankton 1830-1837 cession of lands i n  

Minnesota and Iowa, generally refer red  t o  as the  Royce Cession 151 

claim, was re ta ined i n  Docket No. 332-A. The Yankton Tribe 's  claim 

based upon the  Yankton 1858 Treaty cession of South Dakota lands 

(genera l ly  refer red  t o  as  the Royce Cession 410 claim), the  Yankton 

iz l teres t  i n  the  so-called "Sioux Laramie lands" and t h e  other Yankton 

i n t e r e s t s  were designated as  Docket No. 332-C. Although f o r  most of 

the  per iod covered by t h i s  p e t i t i o n  Docket No. 332-A encompassed a l l  
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land cleims, only work r e l a t i n g  t o  t h e  Royce 151 claim f o r  which f i n a l  

judginent has been awarded i s  being considered here  f o r  the  present  

a t torney fee.  

The Royce 151 claim was based on the  theory t h a t  the  Yankton Tr ibe  

held abor ig inal  Indian t i t l e  t o  the  a rea ,  or, a l t e r n a t i v e l y ,  t h a t  t h e  

United Sta tes  by the Treaty of P r a i r i e  des Chiens of August 19, 1825, 

7 S t a t .  272, 2 Kapp. 250, recognized t h e  r i g h t s  of the  Yankton Tribe 

i n  the  area  north of the l i n e  defined i n  A r t i c l e  11 of t h a t  Treaty, and 

t h a t  by the  Treaties of July 15, 1830, 7 S t a t .  328, 2 Kapp. 305, 8nd 

October 21, 1837, 7 S ta t .  542, 2 Kapp. 496, the  united S t a t e s  obtained 

a cession of the  Yankton t i t l e  t o  t h a t  land f o r  an unconscionable 

considerat ion.  

2. Contractual Authority. The present  claim was prosecuted under 

Contract No. I-1-ind, 17495, dated November 1, 1940, between the  Yankton 

Sioux ~ ; i b e  and attorney Ernest L. Wilkinson. This contrac t  w a s  

approved by t h e  Commissioner of Indian A f f a i r s  on January 17, 1941 f o r  

a period of t e n  years beginning with the  d a t e  of approval. The c o n t r a c t  

was extended severa l  times. The last extension, which was approved on 

September 9 ,  1969, was f o r  a period of two years beginning September 17,  

1969 t o  expire  on September 16, 1971. 

An assignment by Ernest L. Wilkinson of h i s  i n t e r e s t  i n  the  

con t rac t  t o  Wilkinson, Cragun & Barker e f f e c t i v e  as  of January 31, 1964 

was approved by the Commissioner of Indian Affa i rs  on August 4, 1964. 

3.  Compensation under the contrac t ,  A s  t o  at torney fees ,  t h e  

con t rac t  provides i n  pertinent p a r t  t h a t  the  attorneys s h a l l  receive:  
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11 [Ajs upon z quan tm meruit,  such sum as may be  determined 
by t h e  Cocrt of C h i n s  [o r  the  Indian Claims C o d s s i o n ]  
t o  be equizably due ... but  i n  no event s h e l l  the  
aggregate f e e  exceed Zen pe r  centuin of any and a l l  sums 
or  of the  value of a l l  property recovered o r  procured 
f o r  'iTne Tribe through the  e f f o r t s ,  i n  whole o r  i n  p a r t ,  
of The Attorney." 

4 .  - Award. Pursuant t o  the  contrac t  here tofore  mentioned, t h e  l a w  

f i r m  of Wilkinson, Cragun & Barker prosecuted the  claim of t h e  Yankton 

Tribe a r i s i n g  out  of the  cession of Royce Cession 151 i n  t h e  Indian 

Claims Commission and i n  the  United S ta tes  Court of C la ims ,  with t h e  

r e s u l t  t h a t  on the  24th day of January, 1969 f i n a l  judgment w a s  entered 

i n  t h i s  case adjudging'.that the  p l a i n t i f f  Tribe should recover t h e  sum 

5. Services ,  The p e t i t i o n e r  a t torneys  have rendered valuable 

l e g a l  se rv ices  i n  succesefully prosecuting the  claim and ul t imate ly  

having i t  s e t t l e d .  M r .  John W. Cragun, now deceased, was t h e  a t to rney  

of record pr imar i ly  responsible f o r  t h e  prosecution of t h e  claim. He  

was a s s i s t e d  by severa l  members of t h e  l a w  f i rm and pr imar i ly  by 

M r .  Richard Wilkins (a lso  now deceased), N r .  Angelo A. Iadaro la  and 

Mrs. Frances L. Horn, M r .  Iadarola  subsequently became a t to rney  of 
1.. 

record  and has  been a s s i s t e d  primari ly by Mrs. Horn i n  the  continued 

prosecut ion and conclusion of the  claim. 

The case presented many d i f f i c u l t i e s .  A t  f i r s t  i t  was no t  a t  

a i l  c l e a r  whether the Yankton Tribe held exclusive t i t l e  t o  t h e  Royce 

Cession 151 land north of the  A r t i c l e  I1 l i n e  or  whether the  Tribe 

h e l d  an undivided i n t e r e s t  i n  a much l a rge r  area  of land together with 

the-  o ther  bands of Sioux. Although i t  was ul t imately decided t h a t  t h e  
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Yankton Tribe heid exclusive recognized t i t l e  t o  the  a r e a  claimed, i t  

w e s  only s f t e r  the  at torneys hcd presented evidence of Yankton abor ig i -  

n a l  occupancy of the area. There were d i f f i c u l t i e s  encountered t o  

determine boundaries between the Sioux Bends on the  b a s i s  of Trea t i e s  

which defined " ~ i o u x "  lands without d is t inguishing between t h e  Bands. 

Because of the  apparent overlap i n  claims of t h e  Eastern Sioux and t h e  

Yankton Sioux, the  Royce 151 claim was, by order of June 26, 1958, 

consolidated with Docket Nos. 142 and 359 through 363 f o r  t r i a l  i n  t h e  

t i t l e  phase i n  the case, On July 30, 1958 the  Government moved f o r  

summary judgment against  the  Yankton ~ r i b e  questioning the Val id i ty  of 

i t s  claim. The motion was briefed by the  p a r t i e s ,  and on August 21, 

1958, a f t e r  o r a l  argument, t h i s  Commission denied the  IPotion from t h e  

bench. Subsequently, the consolidated claims proceeded on the  merits 

and the  t r i a l  was held on October 20 and 21 and December 8, 1958. The 

i s sues  as between the Sioux Bands were s e t t l e d  by s t i p u l a t i o n  by t h e  

a t torneys  representing the Yankton and t h e  Eastern Bands of Sioux, 

respect ively ,  and accepted by t h i s  Commission i n  i t s  decision i n  

Sisse ton and Wahpeton Sioux v. United S ta tes ,  10 Ind. C1. Comm. 137 

(1962). 

Further d i f f i c u l t i e s  arose i n  the  case because t h e  1825 Treaty, 

by i t s  A r t i c l e  11, was not c l ea r  i n  i t s  d e f i n i t i o n  of t h e  western 

terminus of t h e  boundary which divided the  Yankton Tribe from those 

lands held by the  Tribes south of the A r t i c l e  I1 l i n e .  Accordingly, 

t h e  a t torneys  f o r  the Yankton Tribe intervened i n  t h e  proceedings i n  

consolidated Docket Nos. 11-A and 138 dealing with Tribes t o  t h e  south 
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of the  C-rticle ii l i n e .  Consolidetion of Docket Nos. 332-A, 21-A and 

138 was ordered f o r  t h e  i i d t e d  purpose of determining t h e  loca t ion  

of t h e  l i n e .  On October 2 ,  1959 a hearing was held f o r  t h i s  purpose, 

and on Xovernjer L a ,  1959 tne Con;rriseion handed down a decis ion 

determining t h e  loca t ion  of the  A r t i c l e  11 l i n e .  The a t to rneys  f o r  

t h e  Yankton Tribe,  unsa t i s f i ed  with the  Commission's determination, 

f i l e d  a motion f o r  rehearing which w a s  denied. 

On January 12, 1962 the C o d s s i o n  dismissed t h e  Yankton 

Royce 151 claim f o r  procedural ( j u r i s d i c t i o n a l )  reasons (10 Ind. C 1 .  

Comm. 137). Again, having been denied t h e i r  motion f o r  rehearing,  

t h e  a t to rneys  appealed t h e  dismissal  along with the  i s s u e  on t h e  

3 l o c a t i o n  of t h e  A r t i c l e  I1 l i n e ,  t o  t h e  United S t a t e s  Court of Claims. 
.&9 

By i t s  decision handed down May 13, 1966, 175 C t .  C1. 564, 

t h e  Court of Claims affirmed the Commission's d e f i n i t i o n  of t h e  

A r t i c l e  I1 l i n e  but  reversed the  dismissal and remanded the  case t o  

t h e  Commission t o  proceed on the merits of the  claim. Upon remand, 

t h e  defendant contended t h a t  the 1825 Treaty of P r a i r i e  des Chiens, 

supra ,  d id  n o t  recognize t i t l e  i n  t h e  Yankton Tribe and t h a t  t h e  Tr ibe ,  

i n  any event ,  d id  not hold exclusive title t o  t h e  area  of Royce 

Cession 151 nor th  of the  Ar t i c le  I1 l i n e .  Af ter  f u r t h e r  b r i e f i n g  by 

t h e  p a r t i e s  and o r a l  argument, the l i a b i l i t y  of the  defendant i n  t h e  

Royce Cession 151 claim was f i n e l l y  es tabl ished by a decision of t h i s  

Commission handed down Apri l  24, 1968 (19 Ind. C1.  Comm. 131). Af te r  

t h i s  d e c i s i o n ,  negotiat ions between the  p e t i t i o n e r  at torneys and 

a t t o r n e y s  f o r  the  Government took place which eventually r e s u l t e d  i n  
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a stipulation for a com?romised settleinent. Obtaining the necessary 

zpprovals for the settlement required - inter -9 alia attendance of 

Mr. Angelo A. Iadarola, attorney of record, at a meeting of the 

Yankton Sioux Tribe s General Council which approved the settlement 

and a hearing before the Commission on December 11, 1968 at which 

time members of the Tribe testified in connection with the settlement. 

Final judgment was handed down by this Commission on January 28, 1969 

(20 Ind. C1. Comm. 252). 

6. Fee Award. In response to the Commission's request for 

comments on the application of counsel filed herein, the Associate 

Solicitor, Indian Affairs, United States Department of the Interior, 

on August 28, 1969 forwarded a communication to Assistant Attorney 

General, Honorable Shiro Kashiwa, enclosing a memorandum of the Acting 

Deputy Commissioner of Indian Affairs to the Solicitor dated August 21, 

1969 confirming the dates of the several contracts between the Yankton 

Sioux Tribe and attorney Ernest L. Wilkinson and stating that that 

officg did "not have sufficient detailed information to make a 

recommendation as to the amount of compensation earned". On 

Septembef 23, 1969 counsel for the defendant responded to the 

petition for the allowance . of attorney fee, transmitting the 

communications of the Department of the Interior, and stating that 

"we have no objection to the allowance of the fee as claimed". We 

find that the attorneys for the Yankton Sioux Tribe undertook 

serious responsibilities and complex litigation under a contract 
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which made the  payineii.: of compensation e n t i r e l y  contingent ,  t h a t  they 

rendered se rv ices  f o r  over 20 yes r s ,  t h a t  they have been burdened with 

s u h t a n t i s l  adminis t ra t ive  r e s p o n s i b i l i t i e s  i n  add i t ion  t o  l i t i g a t i o n  

E C ~  t h a t  they achieved r e s u l t s  which were b e n e f i c i a l  t o  t h e  Tribe.  

Tested by t h e  s tandards  f ixed  i n  Section 15 of t h e  Act (25 W.S.C. 70111, 

inc luding those obta in ing f o r  prosecuting s imi la r  claims i n  cour ts  of 

law, and considering t h e  complex and contingent na tu re  of t h i s  claim 

and t h e  r e s u l t  obtained,  t h e  p e t i t i o n e r  at torneys have earned and are 

e n t i t l e d  t o  an a t to rneys '  f e e  of $125,000, represent ing t e n  pe r  cent  

(10%) of t h e  award t o  t h e  Yankton Sioux Tribe. 

~ a r g a r & t  H. P ierce ,  Conmrlssioner 




