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THE MESCPLERO APACEE T X 5 9  t n d  b i rds  1 
t he reo f ,  ex r e ? . ,  Soion Somtrero, > 
Fred Pellman, E r i c  T o r t i l l a  and ) 
Vic to r  Dolac; ) 

1 
THE APACHE TRIBE OF TiE KESCALEXO RESERVATIOK j 

on behalf  o f ,  o r  a s  successor  to ,  t he  Lipar: ) 
Apache Tr ibe  and ban5s the reo f ,  and che 1 
Mescalero Apache Tr ibe  and bacds C h e r ~ o f ,  ? 

i 

P l a i n t i f f s ,  ) 
) Docket Bo. 22-C 

THE PUEBLO DE SAN ANTONIO DE LA YSLETA 1 
DEL SUR, AND THE PIROS, K4NSC)S AED ) 
SUMAS TRIBES, AND THE PUEBLO OF THE 

. - 
) 

TIGUA INDIAN Ci)?llMUNITY, ? 
) 

- In te rvenors ,  ) 
) 

v. 1 
) 

THE UNITZD STATES OF ANERICA, ? 
) 

Defendant. 1 

Decided: November 5 ,  1969. 

Appearances : 
Abe W. Weissbrodt, Attorney f o r  P l a i n t i f f s  
Tom Diamond, Attorzey f o r  Intervenors  
Edwin B. Hatch, with whom was X r .  Ass i s t an t  

Attorney Generi l  Shiro K s s h l w ~ ,  
Attorneys f o r  Defendant. 

O X I N I O N  OF THE CONMISSION 

Blue, Comnissioner, d e l i v e r e d  the  opinion of the C O ~ T I ~ S S ~ D ~ .  

The Pueblo De San Aatonio De L a  Ysleia  Del S i x  Tr ibe ,  a l s o  known 

as t h e  Tigua Indian  Community, has moved f o r  leave  t o  in te rvene  i n  
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t h e  cleim of The L i ~ a n  A~eche  Tr ibes ,  e t  ei v .  iinlted s ~ i t e ~ ,  3 0 2 k ~ ~  

- - 
NO.  2242, present ly  before C ~ m ~ i s ~ L s a  u p ~ n  rezz2d iron t he  L-L:e? 

S t a t e s  Court of Claims, 160 C t .  C I .  &87 (1967). I s t e rvenor s  c iz im,  

i n  add i t i on  t o  represent icg  the  Tigua Pueblo, t o  be en tLt led  t o  

p re sen t  the claims of the  Senecu P i ros ,  t h e  Mensos and t h e  Sunas, 

which t r i b e s  a r e  a l leged  t o  be amalgangted i n t o  the Pueblo De Son 

Antonio De La Ysleta Del Sur. In  t he  a i t e r n a t i v e ,  i n t e rvenor s  heve 

asked t h a t  t h e i r  p e t i t i o n  be permit ted t o  s tand e s  en o r i g i n e l  pe- 

t i t i o n  and a  new cause of a c t i o n  before t he  Coamission o r  on eppee l  

i n  the  Court of Claims. They claim damages and ask f o r  o t h e r  r e l i e f  

f o r  the  taking of c e r t a i n  lands ,  hunt ing  and f i s h i n g  r i g h t s ,  mine ra l  

r i g h t s  and water  r i g h t s  i n  Texas. The lends claimed by i n t e r v e n o r s  

a r e  lands which p l a i n t i f f s  c laim were continuously used and occupied 

f o r  s eve ra l  hundred years  p r i o r  t o  t he  admission of Texas i n t o  t h e  

Union, t o  t he  exclusion of o the r  people,  by the Mescalero Apache Tr ibe  

and bands thereof .  

I n i t i a l l y  i t  should be noted t h a t  t h e  amount of p l a i n t i f f s '  re- 

covery w i l l  be the same whether o r  no t  the  Tiguas in te rvene  because 

any lands exclusively used and occupied by ancestors  of the  Tigues 

could no t  be the subjec t  of an award t o  p k i n t i f f s .  On the o r h e r  

hand, the  Government could be subjec ted  t o  addi t iona l  l i a b i l i t y  by 

reason  of t h e  ~ i g u a s '  i n t e rven t ion .  however, the Government does no t  

o b j e c t  t o  such in te rvent ion  i f  the Commission f inds  t h a t  c e r t a i n  

s t a t u t e s  c i t e d  by the Government do not bar the claim. i n  a d d i t i o n ,  

no de lay  i s  l i k e l y  in  the case i f  in te rvenors '  p e t i t i o n  i s  g ran ted ,  
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i s s u e  i n  a q  ever.t ir, c:-cer ts rr.ci; z x e  s::t&r,; c f  --  r ~ r i f  >::-;~:lcr. 

Sy the  Kescelero Apache. 

- - 
r'owever ce;-:sin jurisCict;o;;l o 3 j e c z i o r . ~  w:-Lc';l h ive  ESEI. 

r a i s e d  must be resolved s ince  even consent of a l l  the  p e r t i s s  I s  

n o t  s u f f i c i e n t  t o  overcome the  absence of j u r l s d i c t i s n  over  ~ h s  

- - 
s u b j e c t  mat te r  of the claim. The f i r s t  j u r i s d i c t i o c a l  ?rooiem i s  

t h a t  of the  l i m i t a t i o n  perLod ia Sec t ion  12 of the  I c l i a n  C1zLzs 

Commission Act. i f ,  though, the claim of the  Tiguas i s  p s r t  of t he  

same cause of a c t i o n  a s  the claim i n  Docket 22-C, i t  r e i a t e s  bzck 

t o  t he  t imely f i l i n g  of Docket 22. Thus the  ques t ions  of inter- 

ven t ion  and of t imel iness  t u r n  upon the  same i s sue :  I s  t h e  claim 
.- 

of t h e  Tiguas t h e  same cause of a c t i o n  a s  i s  p re sen t ly  s t a t e d  i n  

Docket 22-C? 

A cause of ac t ion  i s  defined i n  scope by t h e  conduct, t r a n s -  

a c t i o n  o r  occurrence ou t  of which i t  arose.  I n  t h e  p re sen t  ca se  

both p l a i n t i f f s  and in te rvenors  poin t  t o  the  same conduct by the  

United S t a t e s  as the b a s i s  f o r  t h e i r  claims. They a l l e g e  t h a t  t h e  

United S t a t e s  t r ans fe r r ed  publ ic  lands t o  Texas wi thout  r equ i r ing  

the  S t a t e  t o  p ro t ec t  abor ig ina l  occupancy r i g h t s .  This ,  =hey 

contend, was a bresch of a duty assumed 5y :he Liticed S taces  towzrd 

t h e  Ind ian  occupants of the  area.  We f e e l  =hat  t h i s  comon a l l eged  

source  of i n j u r y  i s  s u f f i c i e n t  t o  ? e m i t  i n ~ e r v e a t i o n .  The ques t iox  

of t he  e x i s t e n c e  sad scope of the governiient's d u ~ y  t o  zne Texas 
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- 
Ind ians  i s  before  t he  C ~ ~ i s s l o i l  i n  t h i s  c . z ~ e  on rzzznc r-rci: =he 

Court of C la i a s .  

. . 
Our conclusion t o  permit intervencLoz Ls sup?orcec Cy zwa czees 

decided by tho, Court of Ciairr,s. I n  The Eiackfee t  2x2 Grcs V ~ , x z r e  

Tr ibes ,  e t  a1  v .  United S t a t e s ,  162 C t .  C l .  i36  (1963). t he  Court 

- .  
allowed the  hs s in ibo ine  Tr ibe  t3 in t e rvene  when i:s r l z r x  Erase o ~ t  

of t h e  same ces s ion  agreement a s  d id  the  c l z l n  of ~ l a 1 r ~ t F f ' s  ix t he  

a c t i o n .  I n  Snoqualmie Tr ibe  of Indians  v .  UnitGd S t s t e s ,  178 C t .  C1. 

570 ( l967) ,  t h e  Court permitted the  Snoqualmie Tr ibe  t o  ma in t s i a  an 

a c t i o n  on behalf  of t he  Skykomish Tr ibe  a s  we l l  as  on . i t s -  own 

b e h a l f ,  even though the  claim f o r  t he  Skykomish was i n s e r t e d  i n t o  

t h e  p leadings  a f t e r  t he  l i m i t a t i o n s  da te .  The Court reasoned t h a t  

t h e  p leading  of t h e  Point  E l l i o t t  Trea ty ,  from which both claims 

a r o s e ,  s u f f i c i e n t l y  put  t he  Government on n o t i c e  of t h e  p o s s i b i l i r y  

of a  c la im on behalf  of the Skykomish. 

I n  t he  same way, we f e e l  t h a t  t he  f i l i n g  of t h e  present  accion 

p u t  t h e  Government on n o t i c e  t h a t  i t  would be requi red  t o  l i t i g a ~ e  

t h e  q u e s t i o n  of t i t l e  t o  a l l  t he  land i n  Texas included I n  the  claim 

i n  Docket No. 22-C. Reference even t o  t h e  most bas ic  sources would 

have informed the  Government t h a t  the  Tiguas might hzve had a  c i a k  

t o  p a r t  of t h i s  land. Thus the  Handbook of Amer i ca  InZiens,  B ~ ~ C E U  

of  American Ethnology, Bul. 30, p t .  2  (1912), includes a k i s c s r y  of 

t h e  Tiguas and ind ica t e s  t h a t  a por t ion  of them i i v e 3  a t  I s l z t a  d e l  

Sur ,  Texas, Id. a t  747-749. 
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Assuming tha: the  Tiguas would normally be able t o  in te rvene  

under thess  circumstances, we a r e  faced with the  quest ion of whether 

a  d i f f e r e n t  r e s u l t  i s  d i c t a t e d  by the  Act of Apr i l  12, 1968, 82 S t a t .  

93,  which formally recognized the  Tiguas and provided: 

Responsib i l i ty ,  i f  any f o r  the Tiwa Indians  of Ysleta 
d e l  Sur i s  herewith t r ans fe r red  t o  the  S t a t e  of Texas. 
Nothing i n  t h i s  Act s h a l l  makeauch t r i b e  o r  i t s  
members e l i g i b l e  f o r  any se rv ices  performed by the  
United S ta tes  f o r  Indians because of t h e i r  s t a t u s  a s  
Indians nor sub jec t  the  United S t a t e s  t o  any responsi- 
b i l i t y ,  l i a b i l i t y ,  ciaim, o r  demand of any nature  t o  
o r  by such t r i b e  o r  i t s  members a r i s i n g  out  of t h e i r  
s t a t u s  a s  Indians,  and none of the  s t a t u t e s  of the  
United S t a t e s  which a f f e c t  Indians  because of t h e i r  
s t a t u s  a s  Indians, s h a l l  be app l i cab le  t o  the  Tiwa 
Indians of Ysleta d e l  Sur. 

This  Act was intended t o  e f f e c t u a t e  a  s p e c i f i c  l imi ted  r e s u l t .  

A s  s t a t e d  i n  the  Senate Report on the  measure: 

The Texas cons t i tu t ion  conta ins  no express au thor i ty  
f o r  the  recognit ion of o r  a s s i s t ance  t o  Indian t r i b e s .  
The Legis la ture  of the  S t a t e  of Texas has enacted 
l e g i s l a t i o n  f o r  t h e  b e n e f i t  of the  Tiwa Indians.  I n  
order  t o  overcome the  l ack  of au thor iza t ion  i n  the  
S t a t e  c o n s t i t u t i o n  t o  t r e a t  Indians d i f f e r e n t l y  than 
o t h e r  c i t i z e n s ,  the  enactment of H.R. 10599 i s  necessary. 
(S. Rep. 1070, 90th Cong., 2d Sess.,  r ep r in ted  a t  
114 Cong. Rec. 8436 (April  1, 1968)). 

Thus Congress was attempting t o  allow Texas t o  a i d  the  Tiguas wi thout  

changing t h e i r  r e l a t ionsh ip  t o  the Federal government. The Bureau of 

Indian  A f f a i r s  had never recognized r e s p o n s i b i l i t y  f o r  the  Tiguas. 

The d isc la imer  i n  the Act was necessary t o  prevent i t s  being i n t e r -  

p re ted  as  making the Tiguas e l i g i b l e  f o r  Federal  se rv ices  which they 

formerly had not received, and to  prevent any fu tu re  claims t h a t  t h e  

Government breached some duty t o  the  Tiguas by t r a n s f e r r i n g  
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r e s p o n s i b i l i t y  f o r  them t o  the  S t a t e  of Texas. Nothing i n  t h e  Act 

however i n d i c a t e s  t h a t  Congress intended t o  remove from t h e  Tiguas 

any p reex i s t i ng  r i g h t s .  I n  p a r t i c u l a r ,  there  i s  no i n d i c a t i o n  t h a t  

t h i s  Act intended t o  preclude the  Tiguas from a s s e r t i n g  a c la im under 

t he  Indian Claims Commission Act which was so  pa ins t ak ing ly  d r a f t e d  

t o  a l l w  the  a s s e r t i o n  of every kind of claim by a broadly def ined  

c l a s s  of c laimants .  I f  anything, the ind ica t ion  i s  d i r e c t l y  t o  t h e  

cont ra ry .  I n  debate  on the  b i l l ,  i t s  sponsor i n  the Senate  s t a t e d :  

This  recogni t ion  by the  Congress of the United S t a t e s  
w i l l  g ive  them [ the  Tiguas] the  j u r i d i c a l  s t a t u s  t h a t  
is  t h e i r  j u s t  due. (114 Cong. Rec. 8436 (April 1, 1968)). 

We t h e r e f o r e  hold t h a t  t he  Act of Apri l  12, 1968 does not  preclude 

t h e  f i l i n g  of a c laim by t h e  Tigua Indians before t he  Ind ian  Claims 

The Tiguas a r e  e n t i t l e d  t o  maintain a claim before  t h i s  Com- 

mission only  i f  they a r e  a t r i b e ,  band o r  o ther  i d e n t i f i a b l e  group 

of Indians .  The a r t i c l e s  r ep r in t ed  i n  the  Congressional Record 

dur ing  t h e  debate  on t h e  Act of Apr i l  12, 1968, 114 Cong. Rec. 8428- 

8435 (Apri l  1, 1968), and the  references t o  the  Tiguas i n  s tandard  

r e fe rence  works, Handbook of American Indians,  supra. ;  Swanton, The 

Indian  T r i b e s  of North America, Bureau of American Ethnology, Bul. 

145 (1952, republished 1968) 344-346, leave no doubt t h a t  t h e  Tiguas 

a r e  an  i d e n t i f i a b l e  group of Indians  a s  t h a t  term i s  used i n  Sec t ion  

2 of the Ind ian  Claims Commission Act. No determinat ion of  t h e  i n t e r -  

venor ' s  c l a i m  t o  be e n t i t l e d  t o  maintain an ac t ion  on behalf  of t h e  
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Senecu Piros, the Manses, and the Sumas can be made without the 

taking of fur~her evidecce on the question. 

Finally we are faced with the contention that no attorney's 

contract has been approved by the Secretary of the Interior, pur- 

suant to 25 U.S.C. Secs. 81, 82-84. A contract submitted for 

approval has been returned to intervenors' attorney without comment 

by the Commissioner of Indian Affairs on the ground that the Bureau 

of Indian Affairs is without authority to act on the contract, at 

least until this Commission determines that intervenors are a tribe, 

band, or identifiable group of Indians entitled to maintain a claim. 

It is our conclusion that approval of the contract between inter- 

venors and their attorney is not required. Section 15 of the Indian 

Claims Commission Act provides that employment of attorneys by 

claimants other than tribes organized pursuant to 25 U.S.C. $476 

"shall be subject to the provisions of" 25 U.S.C. $581, 82-84. Thus 

the right to counsel guaranteed by Section 15 of the Indian Claims 

Commission Act was not to be read as a pro tsnto repeal of the re- 

quirements for approval of attorneys' contracts for tribes under 

Federal jurisdiction. Section 15, however, does not add any new 

requirement of approval for attorneys' contracts beyond those 

existing in 25 U.S.C. $581, 82-84. The Act of April 12, 1968 

transferred to the State of Texas all Federal responsibility, if 

any, for the Tiguas. Even prior to this legislation the Bureau of 

Indian Affairs took the position that the tribe was not entitled to 

any special Federal services. Since the Federal government now 
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clearly has no special responsibility to  he Tiguas, the special 

protective provisions of 25 L:.S.C.$:61, 82-84 do nor ipply to them. 

Contract approval being unnecessary under these provisions, the 

Tiguas' right to retain counsel pursuant to Section 15 of the Indian 

Claims Commission Act is unconditional. It should be noted that 

Section 15 of the Indian Claims Commission Act provides: 

The fees of such attorney ... shall, unless the amount 
of such fees is stipulated in the approved contract 
between the attorney ... and the claimant, be fixed 
by the Commission . . . . (emphasis added) 

Since no approved contract exists, the attorneys' fees remain subject 

to determination by the Commission under the standards set out in 

Section 15. 

For the above reasons, the Motion for Leave to Intervene filed 

by the Pueblo De San Antonio De La Ysleta Del Sur is granted. 

Concurring : 

Commissioner 

Commissioner Yarborough took no part in the consideration of or 
decision on the motion. 


