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BEFORE THE INDIAN CLAIMS COMMISSION

ABSENTEE DELAWARE TRIBE OF OKLAHOMA, et. al., Docket No. 72
and
THE DELAWARE TRIBE OF INDIANS, Docket No. 298
Plaintiffs,
v.

THE UNITED STATES OF AMERICA,

Nt N S S Nt N N St N N N Nt N

Defendant.

Decided: September 10, 15969

FINDINGS OF FACT

1. Plaintiffs, Absentee Delawawe Tribe of Oklahoma, et. al. in Docket
No. 72, and the Delaware Tribe of Indians in Docket No. 298, are entitled
" under the Act of August 13, 1946, 60 Stat. 1049, to jointly represent the
entire Delaware Tribe in its claim against the United States.

2. The Treaty of May 6, 1854, 10 Stat. 1048, ceded Delaware lands in
Kansas, Royce Area 316 (Kansas 2), with certain exceptions, to the United
States. The land was comprised of the so-called "outlet" extending westward
into mid-Kansas (see Docket No. 27-A & 241) and the "residence lands.” Of the
residence lands, part was reserved to the tribe (Article 1), four sections
were to be convéyed to the Christisn Indians who had been living with the
Delawares (Article 13), and the remaining area, hereafter referred to as the

"trust lands," were ceded subject to the following provisions:
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11. Over half of the resales tabulated by plaintiffs occurred within
three months of the close of the trust sales for the parcels involved. Such
resales therefore probably inclﬁded a larger than average amount of land
which had not been improved if we are to believe the statements in Andreas,

History of Kansas, introduced by defendant.:

"With the belief that the land had been opened for
white settlers, and with a full knowledge of its
value, the citizens of Platte County fairly swarmed
onto the 'Delaware Trust Lands.' They could do
little more than to stake their claims, but under
the belief that the lands were, under the existing
pre—-emption laws of the United States, open for
occupation, they took possession. At the close of
June, 1854, there was scarcely an acre of what 1is now
Leavenworth County that had not been claimed by scme
enterprising citizen just over the Missouri border."

"A few who really desired to settle in the country,
put up cabins and removed their families onto their
claims. These, so far as can be ascertained, held
their claims through all the changing vicissitudes
of the succeeding years, and many of them with their
descendants still hold the lands then claimed."

"But, by far the largest part of the claims were
speculative, made...by a class of men living con-
venilently near in Missouri, but having no intention
of establishing a permanent home in Kansas." At 419.
(emphasis added)

Similarly a letter in 1856 from Special Commissioner Relfe, one of the
appraisers appointed by the government, to the Commissioner of Indian Affairs
in referring to the sale of land to settlers at its appraised value stated:

"Squatters sell their claims fifteen and twenty miles

from this City {Leavenworth] at from two to five hundred
dollars per 1/4 Section above the appraisment to the non
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resident, and some of them take two or more claims. So
soon as they have sold out, they rush on the lands, of
the Delawares or some of the other Indian trust lands to
take up new locations and be ready for the sales under
a new proclamation..."

- However, certain factors, as discussed in our opinion, inflate plaintiffs’
valuation figures to an amount higher than the amount which would have been
realized had the lands been sold in accordance with the provisions of the
Treaty of May 6, 1854.

12. Defendant's expert witness, Mr. Richard B. Hall, tabulated the first
reéales of the subject lands other than townsites by patentees for the five
year period following the trust sales. The aVerage prices per acre were as
follows: Jackson County (in the northwest portion of thé lands) $3.49;
Shawnee County (in the southwest portion of the lands) $4.51; Atchison
County (in the northcentral portion of the lands) $4.29; Jefferson County
(in the southcentral portion of the lands) $4.70; and Leavenworth County
(in the eastern portion of the lands) $11.04. In making the tabulation he
excluded transactions betweén persons with the same surnames, deeds covering
fractional interests, those in which the consideration was listed as a nominal
amount and is thus unknown, and sales of less than forty acres. Over the
Delaware trust lands as a whole, Mr. Hall found that first resales of the
secticnal tracts for a five year period averaged $6.07 per acre for the five
counties and $4.35 per acre for all counties except Leavenworth.

Mr. Hall discounted the average prices in the Leavenworth area from

$11.04 per acre to $8 and in the other counties from $4.35 per acre to $2.50

-0 take account of improvements which were present on the subject lands at
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were 563 improved lots in Leavenworth City. Taking plaintiffs' higher number
of 2,905 total lots, a computation would lead to the conclusion that the city
contained 976 improved lots. This range appears accurate in light of the
city's population of somewhat over 2,000. Thus 20% to 35% of the lots in the
city contained improvements.

20. Plaintiffs' expert witness made several computations from figures
avallable for 753 resales of lots in the city during ten months following the
trust sales. These computations were intended to minimize the inflgence of
improved property on the sales figure for lots in Leavenworth City.

. (a) The median of all these resales was $393.00 per lot.
( . (b) The median price of resales of lots outside the
’ business district (the area of most concentrated

development) was $320.00 per lot.

(¢) The average price of resales involving eight or more
lots in a single transaction was $354.00 per lot.

(d) The average price of lots in sales to and from nine
persons who were parties to numerous transactions
was $370.00.

21. We find that the City of Leavenworth contained 2,492 lots, the
number found by defendant's expert. The resale data furnished by plaintiffs
is useful evidence of value. Some discount is in order to reflect improve-
ments which plaintiffs' computations did not eliminate and the discount that
might be necessary in disposing of such a large number of town lots at public
sale. In addition, it is likely that these resales involved the better lots

(" in the town since they were the first to be sold. We find that had the lots

in Leavenworth City been disposed of in accordance with the terms of the
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Treaty of May 6, 1854, they would have sold for an average of $200 per lot
or a total of $498,400.

22, The town of Lattaville, considered by Commissioner Eddy to be an
"appendage of Leavenworth City," contained 160 acres. Considering all the
evidence, including the location of Lattaville, the Commission finds that the
land in Lattaville would, if sold at public auction, have brought $25,000.

The town of Delaware was located on the Missouri River, thtée or fpur
miles south of Leavenworth. It contained 320 acres. Considering all.the
eviéence including the relative vélue of Delaware City in the original
appraisal, we find that had the townsite been sold at public auction, it
ould have returned $15,000. ’

Hardville was the location of a trading post on the military road
between Fort Leavenworth and Fort Riley. In September 1856 it had a store,
a hotel and a blacksmith shop. It contained slightly under 312 acres. No
evidence appears which convinces us that we should value Hardville at
anything other than the $4.00 per acre value-given the other land in the
Eastern area of the subject tract. Therefore we find the value of Hardville,
had it been sold in accordance with the Delaware treaty, to be $1,248.

Likewise Jacksonville, containing 360 acres, would, we find, have sold
for $4.00 per acre or $1,440. Jacksonville was not developed into an actual
town, but existed only on paper és such a site,

" We find that none of the other townsites in the trust lands would have

sold at public auction for othér than the price of the farm lands surrounding

ach of then.
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23. It is concluded that, had the Government carried out the obligation

it assumed under the Delaware treaty of 1854, it could have realized from the

sales of the trust lands the following amounts:

Lands other than townsites $ 1,902,428
For Leavenworth City 498,400
For Lattaville 25,000
For Delaware City . 15,000
For Hardville 1,248
For Jacksonville 1,440

TOTAL $ 2,443,516

P

L

The total amount realized and duly credited for the sale of the trust
lands was $1,057,898.19. The difference between the amount that could have
been realized and the actual amount realized totals $1,385,617.81.

24, For failure to invest the proceeds of the trust land sales, the
Government is liable for damages measured by simple interest on the
deficiency owed. We find 5% to be an appropriate rate.

The sales of the eastern lands was held in November and December, 1856.
The wéstern lands were sold in July and August, 1857. Leavenworth City was
sold in February, 1857. As indicated in our opinion, when sales are made
in separate and distinct time periods, the Government may not refuse to

invest the proceeds of the earlier sales until the later sales are completed.
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In the interest of gonvenient computation, we feel rather than computing
damages from separate dates, that it is appropriate to set an'average date
from which interest on the full amount of the judgment should run.

.We find that in this case it is appropriate to use an average date of
April 30, 1857 (the middle of the 8 months span between. conclusions of.the
sales) for the computation of the damages.

Therefore plaintiffs are entitled to recover the principal sum of
$l,3§5,6l7.81,Ap1us simple interest at the rate of 5% per annum on the
principal sum from April 30, 1857 to the date of payment of the principal
sum.

The computation of damages to August 31, 1969, is:

Interest period: April 30, 1857 to August 31, 1969 =
112 years 4 months

Principal sum: $ 1,385,617.81
Interest .05
Interest per year $ 69,280.89

$69,280.89 + 12 = $5,773.41 interest per month.

112 years X $69,280.89 = $ 7,759,459.68
4 months X $5,773.41 = 23,093.64

Interest to August 31, 1969 $ 7,782,553.32

Principal Sum: $ 1,385,617.81
Interest to 8/31/69 7,782,553.32

Total $ 9,168,171.13
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Accordingly, our award is for the sum of $9,168,171.13 together with
an additional amount of damages, measured by simple interest at the rate
of 5% per annum on the principal sum of $1,385,617.81 from August 31, 1969,

to the date of payment of said principal sum.

e D Uhaceen

Johy T. Vance, Commissioner
c el S,
Richard W. Ya borou;h, Commissictier

Margaret
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Brantley Blzéngommissioner






