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OPINION OF THE COMMISSION

Yarborough, Commissioner, delivered the Opinion of the Commission.

During the course of its dealings with the Creek Nation, the United
States made a treaty with them February 14, 1833, 7 Stat. 417, under which
the Creek Nation received from the United States certain lands in fee simple,
including the lands involved in this suit. These lands, located in what was

then called "Indian Territory,"

are now situated in the present State of
Oklahoma. Subsequently, on June 14, 1866, the Creek Nation ceded the "west
half'" of these lands to the United States, "...to be sold to and used as
homes for such other civilized Indians as the United States may choose to

settle thereon." (14 Stat. 785). The Creek Nation received thirty cents

per acre for this conditional cession. The line dividing the lands of the



y
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Creek Nation into two equal parts as provided in the Treaty of June 14, 1866,
was surveyed and established by Frederick W. Bardwell in 1871 and approved
by the Secretary of Interior February 5, 1872.

In the meantime, by the Treaty of March 21, 1866, 14 Stat. 755, the
Seminole Nation purchased from the United States a tract of land within this
area subsequently ceded by the Creek Nation to the United'States. The Seminole
tract was to begin with the Creek dividing line on the east and continue west,
between the North and South’Canadian Rivers for a sufficient distance that a
line due north and south between these two rivers would enclose 200,000 acres.
Howeﬁér, during the fall of 1866 before the Bardwell line was surveyed and

ablished, the Seminoles had moved to what was then believed to be their e
new 200,000-acre tract purchased under the Seminole Treaty of March 21, 1866.
Thereafter, when the Bardwell line was established, it was discovered that
m;ny of the Seminoles were occupying a large area of land, then estimated to
be 175,000 acres, east of the Bardwell line, which land was reserved and
owned by the C;eek Natioﬁ. By thé time this was discovered the Seminoles
had made substantial improvements on these lands.

After some negotiations the Creek Nation agreed to cede to the United
States an additional 175,000 acres of Creek domain on whi;h the Seminoles
had settled for the sum of $175,000 or $1.00 per acre. This land was so
ceded under the Agreement of Febfuary 14, 1881, 22 Stat. 265, and the amount
of $175,000 was thereafter appropriated and paid to the Creek Nation for
these lands.

In 1888 C. F. Hackbusch, United States Surveyor, was employed to survey

this 175,000-acre tract ceded under the agreement of February 14, 1881. He
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was instructed to retrace the Bardwell line from the point of beginning on
the Canadian River to its intersection with the North Fork thereof, to
meander both rivers, and to establish the eastern boundary of said tract

at such place so as to include 175,000 acres. After Hackbusch completed his
survey it was approved by the Commissioner of the General Land Office on
December 22, 1888.

As we have previously stated, the Creek Nation cedeé the western half
of their lands, including the subject lands, to the United States under the
Treaty of June 14, 1866 for thirty cents an acre. However, this cession
limited the use which the United States could makg of theseilands, namely,
"...to be sold to and used as homes for such other civilized Indians as the
United States may choose to settle thereon...'"  The time arrived when the
United States wanted to dispose of these lands free from any limitation as
to their use. Consequently, on January 19, 1889, delegates of the Creek
Nation and the Secretary of the Interior entered into an agreement whereby
the United States received "full and complete title" to these lands in
return for a payment of $2,280,857.10. The agreement was ratified by Congress
March 1, 1889, 25 Stat. 757.

In addition to granting the United States "...full and complete title
to the entire western half of the domain of the said Muscogee (or Creek)
Nation lying west of the division line surveyed and established under the
said treaty of eighteen hundred and sixty six...", the Creek Nation, under

this same 1889 agreement, released to the United States "...all and every
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claim, estate, right, or interest of any and every description in or to any
and all land and territory whatever, except so much of the said former domain
of the said Muscogee (or Creek) Nation as lies east of the said line of
division, surQeyed and established as aforesaid, and is now held and occupied
as the home of said nation."

At the time this 1889 agreement was executed, both parties labored
under the misapprehension that the 175,000-acre Seminole tract as surveyed
by Hackbusch in 1888 contained only the 175,000 acres geded by the Creek
Nation to the United States under the 1881 agreement. Subsequent events
disclqsed a mutual mistake of fact on this matter. | A S

An agreement between the Seminole Nation and the United States ratified
by Act of July 1, 1898 (30 Stat. 567), provided for.the allotment of lands
and the issuance of patents thereto to enrolled members of the Seminole
Nation, and for the disposal of some of the said lands for other purposes
specified in the agreement. Pursuant to this agreement, the United States
Geological Survey sectionized the Seminole domain in 1897 and 1898. As a
result of these surveys it became evident that errors had been made in estab-
lishing the boundaries of the Seminole domain. An examination in 1900 by
the General Land Office of the records‘of these saﬁe surveys disclosed that
the eastern divisional line of said 175,000-acre tract established by
Hackbusch in 1888 was in error, and it was estimated that several hundred
acres had been excluded from the Creek National domain and erroneously

included in the Seminole domain. ?
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Even though the United States had knowledge that there were errors in
the surveys of the Seminole domain, 1149.51 acres of the subject lands were
alloted to Seminoles in the years 1901-1906, and were patented to these
Seminole.allottees in the years 1912, 1913 and 1914. A few acres were
patented in 1922. Some 29.28 acres of the subject lands were included in
the Townsite of Wewoka. The Agreement of July 1, 1898, 30 Stat. 567, 568,
provided for the sale of the Wewoka Townsite as follows:

"The townsite of Wewoka shall be controlled and
disposed of according to the provisions of an act

of the general council of the Seminole Nation,

approved April 23rd, 1897, relative thereto; and

on extinguishment of the tribal government, deeds

of conveyance shall issue to owners of lots as

herein provided for allotees; and all lots remain-

ing unsold at that time may be sold in such manner

as may be prescribed by the Secretary of the Interior."

On February 12, 1900 the Seminole Townsite Commission conveyed the
unsold townlots of the entire townsite of Wewoka to John F. Brown and his
brother, A. J. Brown, Principal Chief and Tribal Treasurer, respectively, of
the Seminole Nation, for $12,000.00. By Act of March 3, 1905, 33 Stat. 1048,
1088, Congress confirmed title of Wewoka townsite in the Browns, as

follows:

"That the resolution of the Seminole Council, passed
and approved on April eighteenth, nineteen hundred,
accepting and ratifying the contract and sale made
by the Seminole townsite commissioners to John F.
Brown, of the unsold lots in the town of Wewoka,
Indian Territory, for the sum of twelve thousand
dollars, and also providing for the distribution of
the said money among the Seminole people per capita,
be, and the same is hereby, ratified and confirmed."





























