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BEFORE THE INDL4N CLAIMS'COEIMISSION 

SOUTHERN UTE TRIBE OR BAND OF INDIANS ,) 
1 

P l a i n t i f f ,  1 
1 
1 Docket No. 328 
1 

THE UNITED STATES OF AMERICA, 1 
1 

Defendant. 1 

Decided : June 27, 1969 

ADD-ITIONAL FINDINGS OF FACT 

Statement 

P l a i n t i f f  f i l e d  a  p e t i t i o n  with the  Commission on August 10 ,  1951, 

praying among o the r  things f o r  f a i r  and j u s t  compensation f o r  approximately 

220,495.17 acres  of land unlawfully disposed of by defendant .  On May 6, 1966, 

the  Commission i n  the  case of Southern Ute o r  Band cf Indians  v. United S t a t e s ,  

1 7  Ind.  C 1 .  Comm. 28, entered f ind ings  of f a c t  and issued an i n t e r l o c u t o r y  

o r d e r  concluding a s  a matter  of law t h a t  p l a i n t i f f  was e n t i t l e d  t o  j u s t  

compensation f o r  230,547.44 ac res  of p l a i n t i f f ' s  land disposed of by the  

defendant  without payment t o  p l a i n t i f f .  The defendant appealed from s a i d  

o r d e r  contending, among o the r  th ings ,  t h a t  a l l  claims concerning the 

230,547.44 acres  of land had been f u l l y  s e t t l e d ,  pa id ,  ext inguished and 

adjudica ted  i n  a previous case before the Court of Claims (Case No. 46640, 

Confederated Bands of Ute Indians v .  United S t a t e s ,  117 C t .  C 1 .  4 3 3 ,  436 
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On May 15, 1967, the Court of Claims issued an order  of  remand wi th  

i n s t r u c t i o n s  t o  the Commission t o  hear  add i t iona l  evidence, inc luding bu t  

n o t  l imi ted  t o  testimony of the  s i g n a t o r i e s  t o  the  s t i p u l a t i o n  i n  the  

Confederated Ute case, supra, and t o  make and repor t  t o  t h a t  Court f ind ings  

of f a c t  on the quest ion as  t o  whether by sa id  s t i p u l a t i o n  i t  was the  i n t e n t i o n  

of the  p a r t i e s  there to  t h a t  the f i n a l  judgment i n  Case No. 46640 would be 

res j u d i c a t a  a s  t o  lands involved i n  t h i s  case.  - 
Pursuant t o  t h a t  remand the Commission held two hear ings .  The f i r s t  

hear ing  was on p l a i n t i f f ' ~ m o t i o n  f o r  the production of documents. The 

second hearing involved the taking of evidence a s  t o  the  i n t e n t i o n  of the  

p a r t i e s  a t  the time of the signing of the  s t i p u l a t i o n  i n  Court of Claims .-b & 

Case No. 46640. . . - 
A t  both hearings the defendant took the  pos i t ion  t h a t  the  s t i p u l a t i o n  

spoke f o r  i t s e l f  and t h a t  the in ten t ions  of the p a r t i e s  would have t o  be 

determined within the four comers  of the s t i p u l a t i o n .  A t  t he  hea r ing  

on p l a i n t i f f ' s  motion f o r  production of documents the defendant  contended 

t h a t  a l l  memoranda, l e t t e r s ,  notes,  ins t ruc t ions ,  and o t h e r  da ta  t h a t  were 

r e l e v a n t  to  the s t i p u l a t i o n  and the compromise se t t lement  were the  "work 

product" of the at torneys fo r  the Department of J u s t i c e  and thus p r iv i l eged  

m a t e r i a l  protected by Order No. 381-67 of the Attorney General,  e f f e c t i v e  

J u l y  4 ,  1967. 

Pursuant to an order of the Commission, the defendanr furnished the 

Commission with the correspondence between the Department of J u s t i c e  and the 
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Bureau of Land Management i n  Denver, Colorado, r e l a t i v e  to  the p repara t ion  

of Schedule 1 of the s t i p u l a t i o n .  The l e t t e r s  were re levant  only t o  the  

e x t e n t  t h a t  they corroborated the testimony of D r .  Wilkinson (a t to rney  f o r  

p l a i n t i f f  and s ignatory  t o  the  s t i p u l a t i o n )  a s  t o  why the wcrd "di l igence"  

was used i n  the s t i p u l a t i o n .  The l e t t e r s  did n o t  r e l a t e  t o  any mat t e r s  

which might r evea l  the i n t e n t i o n  of the  defendant a t  the time of s igning of 

t h e  s t i p u l a t i o n .  

There is  only one a t to rney  now l i v i n g  who pa r t i c ipa ted  on behalf  of  

the  defendant  i n  the se t t lement  nego t i a t ions  and execution of the  s t i p u l a t i o n .  

H i s  a f f i d a v i t  r e l a t ed  t h a t  without the  memoranda which he prepared (bu t  of 

which h e  does no t  have copies)  o r  any o t h e r  se t t l ement  papers he  does n o t  

have any independent r e c o l l e c t i o n  concerning the  defendant ' s  in t en t ion .  

The government, re ly ing on the Attorney General 's  Order r e l a t i n g  t o  the  

production o r  d isc losure  of department ma te r i a l s  and information, has  wi th-  

held a l l  memoranda, notes,  o r  l e t t e r s  which might r e l a t e  t o  the defendant ' s  

i n t e n t i o n  o r  which might have refreshed the r e c o l l e c t i o n  of the  government' s 

then a t to rney .  Accordingly, the Commission has  no evidence introduced by 

defendant  upon which t o  base any f ind ing  of f a c t  a s  t o  the defendant '  s 

i n t e n t i o n .  

The following addi t ional  f indings of f a c t  a r e  based s o l e l y  on the 

evidence taken by the Commission pursuant t o  the order  of remand: 

21. On May 15, 1967, the Court of Claims remanded t h i s  case t o  the  

Commission with the following order: 



21 Ind. C 1 .  Corn. 268 

"NOW, THEREFORE, I T  IS ORDERED t h a t  t h i s  case be and 
is  hereby remanded to  the Indian Claims Commission wi th  
i n s t r u c t i o n s  t o  hear add i t iona l  evidence, including but  
no t  l imited to  testimony of the  s i g n a t o r i e s  t o  the s t i p u -  
l a t i o n  mentioned above, and t o  make and r e p o r t  t o  t h i s  
cour t  f indings of f a c t  on the ques t ion a s  t o  whether by 
s a i d  s t i p u l a t i o n ,  i t  was the i n t e n t i o n  of the p a r t i e s  
the re to  t h a t  the f i n a l  judgment entered i n  Court of Claims 
Case No. 46640 would be r e s  j u d i c a t a  a s  t o  the land in -  - 
volved i n  t h i s  case." 

22. On Apri l  23, 1968, a  hear ing was he ld  before the  Commission pursuant  

t o  t h i s  order of remand. 

P l a i n t i f f  presented testimony of D r .  Ernes t  L.  Wilkinson, p a r t n e r  of 

the  law f i rm of Wilkinson, Cragun and Barker and a  s ignatory  t o  the  s t i p u -  

l a t i o n  i n  Case No. 46640. P l a i n t i f f  a l s o  presented the testimony of Georgette 

-I 
Betor Lee Hall who, together with the l a t e  Charles D.  Lee, prepared Schedule 

1 i d e n t i f y i n g  the lands which formed the b a s i s  of the se t t lement  i n  Case No. 

46640. 

23.  D r .  Wilkinson t e s t i f i e d  t h a t  he was a t torney of record f o r  the  

Confederated Bands of Ute Indians i n  Case No. 46640 and i n  the r e l a t e d  

Case No. 45585, and a s  such was fami l i a r  with the  course of nego t ia t ions  

l ead ing  up t o  the set t lement of Case No. 46640, a s  well a s  Case No. 45585. 

He noted t h a t  Royce Area 616 was involved i n  both Cases Nos. 46640 and 

,45585. I n  Case No. 46640 the Confederated Bands were suing f o r  compensation 

f o r  l ands  tha t  had been disposed of i n  Royce Area 616 p r i o r  to  1938. I n  

Case No. 45585 they were suing f o r  compensation fo r  lands t h a t  were undisposed 

of i n  1938 and were taken by the Act of Congress of June  28 ,  1938 (52 S t a t .  1209). 
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24. D r .  Wilkinson t e s t i f i e d  t h a t  the schedule of land d i s p o s a l s  

forming the b a s i s  of the  se t t l ement  i n  Case No. 46640 ( t h e  aforementioned) 

Schedule 1 )  was prepared by Georgette  Betor (now Georgette  Betor  Lee Ha l l )  

and Charles D .  Lee, who were h i r e d  with the  approval of the  Court of Claims 

and the Department of J u s t i c e .  M i s s  Betor and M r .  Lee were s p e c i f i c a l l y  

ins t ruc ted  t o  l i s t  only lands  located  i n  Royce Area 616 and n o t  those i n  

Royce Area 617 because, according t o  D r .  Wilkinson, r e f e r r i n g  t o  h i s  l e g a l  

conclusion a t  the t i m e  the l i s t  was made, " i n  our  judgment the  l ands  i n  

617 were taken under the  Act of 1895 from the  Southern Utes whereas the  

lands  i n  616 which were included i n  the s t i p u l a t i o n  were taken under the  

Act of 1880 from the Confederated Utes." 

D r .  Wilkinson a l s o  t e s t i f i e d  t h a t  he h i red  Miss Georgette  Betor  and M r .  '. 
Charles D. Lee t o  prepare a l i s t  of d i sposa l s  of lands  involving the Southern 

Ute Reservation, located i n  Royce Area 617, separa te  and a p a r t  from the  l i s t  

of d i sposa l s  of land which they prepared f o r  Case No. 46640. D r .  Wilkinson 

s t a t e d  tha t  a t  the time of se t t lement  of Case No. 46640 h e  had two l i s t s  

of land disposals  i n  hand: 

(a) the l i s t  of d i sposa l s  i n  Royce Area 616 which became Schedule 1 

im Case -NO.  46640, and 

(b) the l i s t  of d isposals  of the Southern Ute Sands i n  Royce Area 617 

which was used as  a bas i s  f o r  preparing the p e t i t i o n  i n  Indian  Claims 

Commission Docket No. 328. 

25.  D r .  Wilkinson t e s t i f i e d  t h a t  in  h i s  judgment the reason the word 

"di l igence" was employed in  the s t i p u l a t i o n  i n  Case No. 46640 was t o  i n s u r e  
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t h a t  any small  a r e a s  of land n o t  included i n  Schedule 1 of the  s t i p u l a t i o n  

would be covered by the  judgment. He t e s t i f i e d  f u r t h e r  t h a t  "d i l igence"  i n  

h i s  op in ion  would n o t  have permit ted t h e  exc lus ion  o f  an  a r e a  of 360 s e c t i o n s  

of l and ,  an  a r e a  equ iva l en t  t o  one mi le  wide and 360 m i l e s  long. 

26. A f t e r  Schedule 1 of t he  s t i p u l a t i o n  had been prepared by Miss Betor 

and M r .  Lee, i t  was submitted t o  the  Department of J u s t i c e  f o r  v e r i f i c a t i o n .  

Some e r r o r s  were found by the  Department and Schedule 1 was accord ingly  

c o r r e c t e d .  A l e t t e r  da ted  May 8, 1950, from C. V.  Marmaduke, Jr., S p e c i a l  

A s s i s t a n t  t o  t he  Attorney General,  Lands Div is ion ,  tends t o  co r robora t e  D r .  

Wilkinson '  s testimony a s  t o  h i s  i n t e n t i o n  of i nc lud ing  the  fo l lowing  language 

i n ' t h e  s t i p u l a t i o n :  "So f a r  a s  the p a r t i e s  wi th  due d i l i g e n c e  have been ab le  
.b 

t o  de te rmine  these  d e s c r i p t i o n s  i n  Schedule 1 r e p r e s e n t  a l l  of t h e  land s o  

d isposed  of and s e t  as ide."  The l e t t e r ,  r e l a t i n g  t o  Case 46640 reads  a s  

fo l lows:  

I t  I n  a  r e c e n t  telephone conversat ion M r .  Sonosky of the  
Department requested an  opinion on the  a d v i s a b i l i t y  of  
making a  complete check of the land d e s c r i p t i o n s  f u r -  
nished by the p l a i n t i f f s  i n  the above case .  

"While numerous e r r o r s  were d isc losed  by the 10% s p o t  
check of the land desc r ip t ions ,  y e t  i t  appears  t h a t  a  
complete check would no t  be warranted because the  
d ra f t smen ' s  es t imate  of the amount of acreage e r rone-  
ous ly  descr ibed would be small .  ;? * *" 

27.  D r .  Wilkinson, a f t e r  t e s t i f y i n g  a s  t o  the s t e p s  he had taken t o  

r e f r e s h  h i s  r e c o l l e c t i o n ,  t e s t i f i e d  a s  fol lows i n  d e s c r i b i n g  h i s  i n t e n t i o n  

i n  s i g n i n g  t h e  s t i p u l a t i o n  i n  Case 46640: 
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"Well, i t  was c l e a r l y  my i n t e n t i o n  i n  s igning the  
s t i p u l a t i o n  f o r  the Confederated Bands of Ute Lndians 
t h a t  i t  r e l a t e s  only and s o l e l y  t o  the  lands  i n  Area 
616 and did not  r e l a t e  t o  the  lands  i n  617 which was 
t o  be the b a s i s  f o r  a s e p a r a t e  s u i t  which we were pre-  
paring a t  the time. We had, of course,  Miss Betor  and 
M r .  Lee prepare the l i s t  i n  616 and a l s o  the l i s t  i n  
617 and t o  the ex ten t  t h a t  you can read the mind of 
a t torneys  on the o t h e r  s i d e ,  I give i t  a s  my judgment 
and opinion t h a t  they were of the  same opinion because, 
i n  d iscuss ing the schedule No. 1 which is  a t tached t o  
the s t i p u l a t i o n  we always discussed i t  s o l e l y  with 
reference  t o  the  land i n  616 and n o t  i n  617 .I' 

28. A l e t t e r  from D r .  Wilkinson t o  Miss Betor and M r .  Lee, da ted  

January 25, 1950, employing them t o  prepare a schedule of lands  i n  Royce 617 

i n  the  same manner i n  which they prepared Schedule 1 f o r  Royce 616, would 

tend t o  corroborate the testimony of M r .  Wilkinson. The r e l e v a n t  language 

reads  a s  follows: 

"It i s  poss ib le  t h a t  we may no t  be a b l e  t o  inc lude  
the above claims under any of the s u i t s  we now have 
pending. I f  not ,  we w i l l  have t o  i n s t i t u t e  new s u i t s ,  
which we w i l l  do, however, immediately on your completing 
your work, and they can be completely prosecuted a s  
quickly a s  i f  s u i t  had a l ready been f i l e d .  P lease  the re -  
fore  i n  keeping your record of time use the above c a p t i o n s  
on t h i s  l e t t e r . "  

29. A .  Devi t t  Vanech and Marvin J .  Sonosky signed the  s t i p u l a t i o n  f o r  

the  defendant.  M r .  Vanech is  dead. Also one of the p r i n c i p a l s  f o r  the  

Government, M r .  Robert E .  Mulroney, then Chief of the  T r i a l  S e c t i o n ,  Lands 

D i v i s i o n ,  Department of J u s t i c e ,  i s  dead. M r .  Marvin J .  Sonosky f i l e d  an 

a f f i d a v i t  with the Commission. He s t a t e d  he was the a t t o r n e y  i n  charge of 

the  Ute l i t i g a t i o n  iden t i f i ed  as  Cases 45585, 45783, 46640, 47564 and 

47566, a l l  i n  the United S t a t e s  Court of Claims. He s t a t e d  t h a t  i n  1950 he 
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prepared fo r  the considerat ion of the Ass i s t an t  Attorney General memoranda 

t o  the Attorney General recommending se t t lement ;  t h a t  he did n o t  r e t a i n  and 

does not  have a copy of the memoranda of set t lement o r  any o t h e r  se t t l ement  

papers; t h a t  he does not have any independent r eco l l ec t ion  of whether the  

se t t lement  included the extinguishment of any claims f o r  the Colorado reser- 

va t ions  lands known a s  Royce No. 617. 

30. I n  conclusion i t  was not  the in ten t ion  of D r .  Wilkinson t o  inc lude 

Royce Area 617 a t  the time he s igned ' the  s t i p u l a t i o n  i n  Case 46640. There 

i s  no evidence a s  t o  the in ten t ion  of the at torneys who signed t h e  s t i p u l a t i o n  

on behalf of the Government. The only inference t h a t  can be drawn a s  t o  

t h e i r  in ten t ion  was the testimony of D r .  Wilkinson tha t  a t  no time dur ing -1 

the  long period of negotiat ion did e i t h e r  he or  the a t torneys  f o r  the -- 
Government d iscuss  the question of d i spos i t ion  of Royce Area 617. 

~ a r g a r j t  H. P ierce ,  Comiss ioner  
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BEFORE THE INDIAN CLAIMS COMMISSION 

SOUTHERN UTE TRIBE OR BAND OF INDIANS, ) 
) 

P l a i n t i f f ,  1 
1 

v. 1 
1 

THE UNITED STATES OF AMERICA, 1 
1 

Defendant. 1 

Docket No. 328 

ORDER TRANSMITTING FINDINGS OF FACT TO THE COURT OF CLAIMS 

This  mat ter  comes before the  Commission a t  t h i s  time on an order  
entered  by the  United S t a t e s  Court of Claims on May 15, 1967, remanding t h i s  
case  t o  the  Commission t o  hear  add i t iona l  evidence, including b u t  no t  l imi ted  
t o  testimony of the s i g n a t o r i e s  t o  the s t i p u l a t i o n  i n  Court of Claims Case 
No. 46640, and t o  make and r e p o r t  t o  the  Court of Claims f indings  of f a c t  on 

. t h e  ques t ion  a s  t o  whether by s a i d  s t i p u l a t i o n ,  i t  was the i n t e n t i o n  of the  
p a r t i e s  t h e r e t o  t h a t  the f i n a l  judgment entered  i n  Court of Claims Case No. ' 

r . 46640 would be - r e s  jud ica ta  a s  t o  the lands involved i n  t h i s . c a s e .  Pursuant  

\ t o  the  Court of Claims order  the  Commission has  t h i s  da te  entered supple- 
mentary f indings  of f a c t  numbered 21 through 30.and 

IT IS ORDERED tha t  the  f indings  of f a c t  made by the Commission pursuant  
t o  t h e  order  and remand from the Court of Claims a r e  hereby t ransmit ted  t o  
t h e  Court of Claims. + 

Dated a t  Washington, D .  C . ,  t h i s  $3 /day of June, 1969. 

77- 
~ohr) i  T . Vance , Commissioner 

Margaretf. P ierce ,  ~ o & i s s i o n e r  




