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Robert J. K i l p a t r i c k  of Wise, K i l p a t r i c k  & 
Clayton, and Raymond C. Simpson, former ly  
of Simpson & Daley, w i th  whom was Judge 
Merrill Brown, formerly of Wing, Wing & 
Brown, Attorneys f o r  P l a i n t i f f .  

Mil ton E. Bander, wi th  whom was M r .  Act ing  
A s s i s t a n t  Attorney General J. Edward W i l l i a m s ,  
At torneys f o r  Defendant. 

OPINION OF THE COMMISSION 

Vance, Commissioner, de l ive red  t h e  Opinion of  t h e  Commission. 

Th i s  c la im was t imely f i l e d  f o r  compensation f o r  t h r e e  con- 

t i guous  t r a c t s  of land i n  Ca l i fo rn i a .  The P l a i n t i f f  asserts i t s  c l a im 

i n  t h e  a l t e r n a t i v e  under Clauses 1, 4, and 5 of  S e c t i o n  2 of  t h e  I n d i a n  

Claims Commission Act of 1946 (25 U.S.C. 70a). 

The t r a c t s  a r e  l oca t ed  i n  t h e  e x i s t i n g  town of Ind io ,  which i s  

i n  C a l i f o r n i a  a t  t h e  i n t e r s e c t i o n  of I n t e r s t a t e  10 and S t a t e  Route 111. 

The p a r t i e s  ag ree  t h a t  t he  t h r e e  t r a c t s  may be i d e n t i f i e d  a s  S e c t i o n  24, 
/'- -~ 
j . 

Township 5 South, Range 7 Eas t ;  t he  nor th  h a l f  o f  Sec t ion  19, Township 5 
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South, Range 8 Eas t ;  and the  west ha l f  of the  southwest quar te r  of the  

s a i d  Sec t ion  19. References he re ina f te r  t o  "Sections 24 and 19" w i l l  

be understood t o  comprehend the three  i d e n t i f i e d  t r a c t s .  

The P l a i n t i f f  o r i g i n a l l y  postulated t h r e e  a l t e r n a t i v e  theor ies  

of l i a b i l i t y .  F i r s t ,  t h a t  the P l a i n t i f f  enjoyed the  exclus ive  use and 

occupancy of t h e  claimed areas  for  a  s u f f i c i e n t l y  long time t o  secure 

a b o r i g i n a l  t i t l e .  Second, t h a t  the P l a i n t i f f  was the  benef ic ia ry  of 

recognized t i t l e ,  a l b e i t  recognized by Executive Order r a t h e r  than by 

Congress. And t h i r d ,  t h a t  the  General Allotment Act of 1887 conferred on 

= t h e  P l a i n t i f f  an i n t e r e s t  act ionable under t h e  f a i r  and honorable deal ings  
3 

- ' c l a u s e  of  S e c t i o n  2 of t h e  Indian Claims Commission Act of 1946, 25 U. S. C. 

70a ( h e r e i n a f t e r  "the ActJf)as t o  Sections 24 and 19. 

The Defendant disputed the  abor ig inal  t i t l e  theory on t h e  f a c t s .  

The Defendant conceded the  Executive Order recognized t i t l e ,  but disputed 

whether Execut ive  Order recognized t i t l e  i s  compensable. The Defendant 

denied t h a t  t h e  General Allotment Act of 1887 conferred on t h e  P l a i n t i f f  

any a c t i o n a b l e  in te res t  i n  Sections 24 and 19. 

The a r e a s  of i n t e r e s t  i n  the case a t  bar  were surveyed i n  the  

1850s. The surveyors ,  including things of i n t e r e s t  i n  t h e  f i e l d  notes ,  

observed when they  got t o  T. 5 .  S. R. 7 E. on December 21, 1855 t h a t :  

The q u a l i t y  of land i n  t h i s  Township i s  genera l ly  of a 
good average 2d r a t e .  Por t ion  of i t  i s  a l k a l i .  There 
i s  a w e l l  of Water i n  Township on Sec t ion  24 - - a l s o  
a n  Ind ian  Vil lage.  

The surveyors  a l s o  observed tha t  there was an Indian t r a i l ,  bearing e a s t  




























