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BEFORE THE INDIAN'CLAIMS COMMISSION 

THE m T H  AND MODOC TRIBES ) 
and YAHOOSKIN BAND OF SNAKE ) 
INDIANS, 

) 
P l a i n t i f f s ,  ) 

) 
v. 

THE UNITED STATES, 1 
1 

Defendant. 1 

Docket No. 100-A 

Decided: May 14, 1969 

Appearances : 
Glen A .  Wilkinson, Attorney f o r  P l a i n t i f f s .  
Wilkinson, Cragun & Barker, Donald C .  
Gormley and Richard A. Baenen w e r e  on t h e  
b r i e f s  . 
Charles H. Hobbs, Wilkinson, Cragun. & 
Barker, Donald C .  Gonnley and Frances Horn., 
Attorneys f o r  Nez Perce Tribe,  amicus c u r i a e .  

Keith Browne, with whom was M r .  A s s i s t a n t  
Attorney General Clyde 0.  Martz, Attorn.eys 
f o r  Defendant. 

OPINION OF THE COMMISSION 

Kuykendall, Commissioner, de l ivered the  Opinion of t h e  Commission. 

The above-captioned case,  severed, was brought t o  recover of and from 

t h e  defendant "Additional compensation'' f o r  621,824.28 ac res  of l and  i n  

Klamath and Lake Counties, Oregon, which ac res  were omitted by t h e  de- 

f endan t ' s  surveyors i n  1871 and again i n  1888 when t h e  defendant undertook 

t o  survey t h e  e x t e r i o r  boundaries of the  p l a i n t i f f s '  r e se rva t ion .  When t h e  

surveying e r r o r s  were resolved, the  p l a i n t i f f s  ceded the  aggregate omitted 
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ac reage  t o  t h e  United S t a t e s  on June 21, 1906, and Congress app ropr i a t ed  

$527,007.20 [$0.8636 per  a c r e ]  which was pa id  t o  t he  p l a i n t i f f s .  The 

l a t t e r  now contends t h a t  a  mere e i g h t y - s i x  c e n t s  per  a c r e  was unconscionable 

c o n s i d e r a t i o n  when coinpared t o  f a i r  market va lue  a s  of June  21, 1906. 

Those ques t ions  - what t h e  f a i r  market va lue  was a s  of June  21, 1906, and 

whether t h e  pa id  cons ide ra t ion  was unconscionable when compared t o  t h a t  

f a i r  market va lue  - a r e  t h e  i s s u e s  now b e f o r e  t h i s  Commission. A t r i a l  

on v a l u a t i o n  was he ld  i n  September and October,  1961. Ora l  arguments 

w e r e  had on October 21, 1968. The p a r t i e s '  r e s p e c t i v e  p o s i t i o n s  be ing  

f u l l y  b r i e f e d ,  t h e  c a s e  i s  now r i p e  f o r  a dec is ion .  

Before coming t o  g r i p s  w i th  t h e  c e n t r a l  i s s u e s  t h e r e  a r e  a  few 

p r e l i m i n a r y  m a t t e r s  which m e r i t  c o m e n t .  

It w i l l  be  noted t h a t  t h e  p r e c i s e  ac reage  involved t e rmina te s  i n  a 

3 f r a c t i o n a l  f i g u r e  of .28. S ince  t h i s  f r a c t i o n a l  f i g u r e  i s  inconsequen t i a l ,  
-. -- - 

and s i n c e  t h i s  Commission t r a d i t i o n a l l y  va lues  proper ty  on a who le - t r ac t  

b a s i s  and n o t  acre-by-acre,  no f u r t h e r  mention of t h a t  .28 a c r e  w i l l  b e  

made. The de fendan t ' s  s epa ra t e  and a f f i r m a t i v e  defenses i nc lude  t h e  p o i n t  

t h a t  p r i o r  l i t i g a t i o n  ba r s  prosecut ion  of t h e  i n s t a n t  c a s e  be fo re  t h i s  

Commission. The defendant ' s  theory of r e s  ad jud ica t a  i s  bottomed upon a 

s u i t  r e p o r t e d  as The Klamath and Moadoc Tr ibes  and Yahooskin Band o f  Snake 

I n d i a n s  v.  Uni ted  S t a t e s ,  86 C t .  C1 .  614 (1938). I n  t h a t  s u i t ,  t h e  now 

p l a i n t i f f s  c laimed e x t r a  compensation f o r  t h e  same 621,824 a c r e s  

i nvo lved  i n  t h e  c a s e  a t  bar .  The Court denied r e l i e f ,  ho ld ing  t h a t  t h e  
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.__ . June 17, 1901, agreement between t h e  United S t a t e s  and t h e  p l a i n t i f f s ,  

r a t i f i e d  by t h e  Act of June 21, 1906 . (34 S t a t .  325, 367, 368) ,  es topped 

t h e  p l a i n t i f f s  from claiming any a d d i t i o n a l  sum f o r  t h e  omi t t ed  acreage :  

86 Ct. C 1 .  614, a t  6 2 5 .  The Cour t ' s  reasoning w a s  t h a t  when Congress 

enacted a s p e c i a l  j u r i s d i c t i o n a l  a c t  t o  br ing  t h e  p l a i n t i f f s '  c a s e  t o  t h e  

a t t e n t i o n  of t he  Court of Claims, Congress d id  not  i n t e n d  the reby  t o  con fe r  

j u r i s d i c t i o n  upon t h e  Court of Claims of any cause  b a r r e d  by t h e  1901 

agreement. From t h i s  po in t ,  t h a t  Court reasoned t h a t  t h e  s p e c i a l  j u r i s -  

d i c t i o n a l  a c t  d i d  no t  confer  j u r i s d i c t i o n  upon t h e  Cour t  of C l a i m s  t o  

cons ider  t h e  c la im f o r  e x t r a  compensation f o r  t h e  ac reage  now under con- 

s i d e r a t i o n .  Th i s  l i n e  of reasoning l e d  t h e  Court  o f  Claims t o  conclude 

t h a t  i t  lacked j u r i s d i c t i o n  of t h a t  p a r t i c u l a r  con t rove r sy .  

This  p o i n t  - among o t h e r s  - t h a t  t h e  c a s e  a t  b a r  was f o r e c l o s e d  by 

reason  of p r i o r  l i t i g a t i o n  was r a i s e d  by the  defendant  i n  i t s  February  24, 

1960, motion f o r  summary judgment. That motion w a s  denied  by t h i s  Com- 

miss ion  by an  order  i ssued  on March 14,  1960. The defendant  h a s  adduced 

no new and cogent arguments which would now l e a d  t h e  Commission t o  con- 

c l u d e  t h a t  t h e  o rde r  ove r ru l ing  motion f o r  summary judgment: w a s  e r roneous .  

It fol lows t h a t  t h e  defense  of r e s  ad jud ica t a  is n o t  a v a i l a b l e  t o  t h e  

defendant .  

Apparently a n t i c i p a t i n g  t h i s  conclusion,  t h e  defendant  u rges  alter-  

n a t i v e l y  t h a t  i f  t h i s  Commission i s  t o  decide t h e  c a s e  a t  b a r  on i t s  

m e r i t s ,  then  i t  would be d e s i r a b l e  t o  e n t e r  some f i n d i n g s  r e l a t i v e  t o  

t h e  b a s i c  i s s u e  of l i a b i l i t y .  The Conmission does n o t  i n f e r  from t h i s  



whether t h e  p l a i n t i f f s  have a cause of a c t i o n  t o  mainta in) ,  but  simply t 
urges t h a t  i n  the  i n t e r e s t s  -of a complete r ecbrd ,  pro  forma f indings  be  f 
made. The Comnission agrees ,  and has t h i s  day entered among the  f ind ings  

of f a c t  those  necessary t o  a determination t h a t  i f  the  cons ide ra t ion  was i n  

f a c t  unconscionable, the  defendant would be l i a b l e  t o  the  p l a i n t i f f s  f o r  I 
e x t r a  compensation f o r  621,824 ac res  of land which were t h e  ~ l a i n t i f f s '  

u n t i l  e r roneously  omitted from survey and subsequently ceded t o  the  defend- t 
a n t  f o r  about 86 cen t s  per  acre .  a 

A b r i e f  amicus c u r i a e  which was f i l e d  by t h e  Nez Perce Tr ibe  by l eave  t 
of the  Cosninission, has been received and considered. 

The p a r t i e s  he re in  have been a b l e  t o  l i m i t  t h e  i s s u e s  by agreeing 

t h a t  t h e  l ands  involved c o n s i s t  of two noncontiguous parce2$ and t h a t  

t h e  l a r g e r .  e a s t e r n  t r a c t  comprises 467,644 a c r e s  and the  smaller  western 

- t r a c t  comprises 154,180.28.acres. The ~ a r t i e s '  r e spec t ive  exper t  wi tnesses  

on v a l u e  found themselves i n  s u b s t a n t i a l  agreement a s  t o  the  h ighes t  and I 
i 

b e s t  uses ,  v i z .  t imbering where the re  was timber and graz ing where t h e r e  I 
was no t i n b e r .  The timbering would support a lumber indust ry ;  the  graz ing I 
would suppor t  a year-around l ives tock  economy. It is no t  s u r p r i s i n g  t h a t  I 
t h e  p a r t i e s  do n o t  agree  on the  p r e c i s e  f i g u r e s  of how many a c r e s  of I 
commercial t imber,  how many of noncommercial t imber, and how many non- I 
f o r e s t e d ;  i t  i s  of i n t e r e s t  t h a t  the  defendant ' s  exper t  wi tness  argues 

f o r  14,000 more ac res  of commercial timber and 25,000 more a c r e s  of 



,*- 

20 Ind. C 1 .  Corn. 522 52 6 . - 
noncommercial t imber ,  t o  t h e  consequent r educ t ion  of nonfores ted  ac reage .  

Also,  and p red ic t ab ly ,  t h e  p a r t i e s  d i s a g r e e  v a s t l y  a s  t o  j u s t  what our  

t r a d i t i o n a l  hypo the t i ca l  w i l l i n g  buyer might  have pa id  f o r  each t r a c t ,  

a l l  t h ings  considered.  

The i s s u e s ,  then,  a r e  these :  What ac reages ,  when t h e  t r a c t s  were 

i n  t h e i r  p r i s t i n e  s t a t e ,  contained commercial t imber ,  noncommercial 

t imber ,  o r  were n o t  f o r e s t e d ?  What were t h e  contemporaneous c i rcumstances  

which would a i d  a  prospec t ive  buyer i n  s e t t i n g  h i s  o f f e r s ?  And what 

would those  o f f e r s  be? 

The Commission be l i eves  t h a t  t h e s e  i s s u e s  a r e  f u l l y  d e a l t  w i t h  

through t h e  f i n d i n g s  of f a c t  t h i s  day i s s u e d  i n  t h e  c a s e  a t  ba r .  S i n c e  

/ i t  i s  appa ren t  t h a t  t h e  f a i r  market v a l u e  of t he  six-hundred-thousand-plus 

'L- 
a c r e s ,  a s  of  June 21, 1906, was f a r  i n  exces s  of t h e  c o n s i d e r a t i o n  pa id  

by t h e  defendant ,  i t  i s  equa l ly  apparent  t h a t  t h e  p l a i n t i f f s  may r e c o v e r  

t h e  d i f f e r e n c e ,  less al lowable o f f s e t s .  

F i n a l l y ,  t h e r e  i s  t h e  ques t ion  of whether  t he  p l a i n t i f f s  may have 

i n t e r e s t  a t  5% f r o n  June 21, 1906. The p l a i n t i f f s  may not .  The Commission 

is aware t h a t  a  r ecen t  dec i s ion  enforced a t r e a t y  o b l i g a t i o n  t o  pay i n t e r e s t  

where i n  f a c t  t he  United S t a t e s  f a i l e d  t o  d e p o s i t  a  p o r t i o n  of  a  s p e c i f i e d  

sum i n  a n  in t e re s t -bea r ing  account.  The Peor ia  T r ibe  of Ind ians  o f  Oklahoma, 

e t  a1 ., v.  United S t a t e s ,  390 U.S. 468 (1968). But t h a t  i s  n o t  t h e  p o s t u r e  

of the i n s t a n t  case.  Where t h e r e  i s  n e i t h e r  a  C o n s t i t u t i o n a l  t a k i n g  t o  

w a r r a n t  j u s t  compensation nor an  agreement o r  t r e a t y  which provided  f o r  i n t e r e s t  

g e n e r a l l y  ( a s  opposed t o  a  s p e c i f i c  sum t o  be put  a t  i n t e r e s t ) ,  t h e r e  
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can  be  n6 recovery of i n t e r e s t  on an award of f u r t h e r  compensation. 

Nez Perce Tr ibe  of Indians  v. United S t a t e s ,  176 C t .  C 1 .  815 (1966), c e r t .  

den. 386 U.S. 984 (1967). 

The case  a t  bar w i l l  proceed t o  a de t e rmina t ion  of a l l o w a b l e  o f f s e t s ,  

i f  any. 

Concurring: 




