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BEFORE THE INDIAN CLAIMS COMMISSION 

THE SISSFTON AND WAHPFTON BANDS . 1 
OR TRIBES, ETC. , 1 

1 
Petitioners, 

1 
THE UNITED STATES OF AMERICA, ) 

1 
Defendant. 1 

Decided: April 9, 1969 

Appearances: 

Docket No. 142 

Marvin J. Sonosky, 
Attorney of Record 

Jess Larson, on behalf of 
the Heirs of Kelly Brown, Esquire, 
and Wesley Disney, Esquire. 

John D. Sullivan, with whom was 
Mr. Assistant Attorn.ey General Clyde 0. Martz, 
Attorneys for the Defendant 

OPINION OF THE COMMISSION 

Vance, Chairman, delivered the opinion of the Commission. 

The matter now before us is the disposition of $64,569.28 worth of 

attorney fees that was withheld from an overall fee award made under the 

Commission's prior order of July 19, 1968. The amount so withheld is the 

result of a stipulation entered into between the attorneys representing 

( the heirs of attorneys Wesley E. Disney and Kelly Brown, claiming an 

interest therein, and the petitioners' attorneys, Marvin J. Sonosky and 

Emerson Hopp, denying iln toto any such interest. 
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I t  i s  the p o s i t i o n  of the Disney-Brown h e i r s  t h a t  these two o r i g i n a l  

con t rac t  a t torneys  performed valuable se rv ices  f o r  the  Sisseton-Wahpeton 

t r i b a l  p e t i t i o n e r s  under t h e i r  contrac t ,  and t h a t  they a r e  e n t i t l e d  t o  

compensation f o r  these services despi te  the  f a c t  t h a t  both a t to rneys  

subsequently withdrew from t h i s  case a f t e r  t h e  p e t i t i o n  was f i l e d .  The 

h e i r s  contend t h a t  the  Disney-Brown withdrawal he re in  was done wi th  t h e  

approval of t h e  t r i b a l  pe t i t ioners  and the  Secre tary  of I n t e r i o r ,  and 

no t  i n  v i o l a t i o n  of the  provisions of t h e i r  con t rac t .  They f u r t h e r  

contend t h a t  a t torneys  Disney and Brown i n  t h e i r  l i f e t i m e  never disclaimed 
/- 

any f e e  i n t e r e s t  i n  t h i s  case. 
\ 

While conceding t h a t  Messrs. Disney and Brown did  perform some 

s e r v i c e  t o  t h e  t r i b a l  pe t i t ioners  i n  the  prepara t ion and f i l i n g  of the  

o r i g i n a l  p e t i t i o n  i n  t h i s  case, the  p e t i t i o n e r s '  a t torneys  oppose t h e  

awarding of any compensation t o  these h e i r s  on the  grounds t h a t  a t to rneys  

Disney and Brown, without j u s t i f i c a t i o n  o r  t h e  consent of t h e  t r i b a l  

p e t i t i o n e r s ,  vo lun ta r i ly  withdrew from t h i s  case p r i o r  to  any f i n a l  

a d j u d i c a t i o n  thereof,  and as a r e s u l t  they have f o r f e i t e d  any f e e  

i n t e r e s t  . 
The Commission i s  i n  agreement with the  p e t i t i o n e r s '  a t torneys  t h a t  

Messrs. Disney and Brown performed some se rv ice  under t h e i r  con t rac t  f o r  

t h e ' s i s s e t o n  and Wahpeton Indians i n  t h i s  case. However, we do no t  agree  
r 

t h a t  t h e i r  subsequent withdrawal was without the consent of the  t r i b a l  

p e t i t i o n e r s  and t h a t  they have f o r f e i t e d  a f e e  i n t e r e s t  under t h e i r  
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a t torney contrac t  with these Indians. The sequence of events  a s  s e t  

f o r t h  i n  our findings be l i e s  any con ten t ion l tha t  the S i s se ton  and 

Wahpeton pe t i t ioners  did not consent i n  f a c t  t o  t h e i r  withdrawal. 

AS we view the s i t u a t i o n ,  M r .  Disney was the  f i r s t  t o  make h i s  

withdrawal in tent ions  known both t o  the  Sisseton-Wahpeton Ind ian  Agent 

and t o  t h e i r  t r i b a l  council  i n  March of 1952. The Indians  never p ro tes ted  

M r .  Disney's ac t ions  i n  t h i s  regard and they never demanded t h a t  h e  c a r r y  

out  the  terms of h i s  contract .  Instead the  t r i b a l  l eadersh ip  went about 

i t s  business of obtaining new counsel f o r  t h e  t r i b e s  i n  the  persons of 

a t torneys  Sonosky and Hopp. 

P e t i t i o n e r s '  a t torneys '  e f f o r t s  i n  the  summer of 1952 t o  speed up 

= the  termination of the  Disney-Brown con t rac t  a r e  c l e a r l y  shown i n  t h e  

le t ter  of August 12 ,  1952, from M r .  Sonosky t o  M r .  Disney. Apart from 

advising a t to rney  Disney of h i s  pending con t rac t  with the  Sisse ton-  

Wahpeton t r i b e s  and the  t r i b a l  council 's  r e so lu t ion  request ing t h e  

Secre ta ry  of I n t e r i o r  t o  accept M r .  ~ i s n e ~ ' s  withdrawal and t o  t e rmina te  

M r .  ~ r o w n '  s con t rac t ,  M r .  Sonosky apparently requested .a t torney ~ i s n e ~ '  s 

a s s i s t a n c e  i n  g e t t i n g  M r .  Brown t o  withdraw from t h i s  case  and t o  d i sc la im 

any f e e  i n t e r e s t  therein.  M r ,  Brown, who had shown some re luc tance  t o  

withdraw, d id  s o  shor t ly  the rea f te r  but he  never disclaimed any f e e  

interest i n  the  case. There i s  no evidence t h a t  M r .  Disney ever  d isc la imed 

any f e e  i n t e r e s t .  

W e  f i n d  f u r t h e r  tha t  the ac t ion  of the  Commissioner of Ind ian  A f f a i r s  C: 
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i n  o f f i  . c i a l l y  t e rmina t ing  t h e  Disney-Brown c o n t r a c t  on December 31, 1952, 

was done pursuant  t o  t h e  p rov i s ions  of the  s a i d  c o n t r a c t  and t h i s  preserved  

any f e e  c la ims  these  a t t o r n e y s  might have i n  t he  event  t h i s  law s u i t  was 

brought  t o  a  succes s fu l  conclusion.  

At torneys  Disney and Brown d i d ,  of course ,  p repa re  and f i l e  t h e  

o r i g i n a l  p e t i t i o n  i n  t h i s  docket  and while  t h e i r  e f f o r t s  i n  t h i s  r ega rd  

may appear  minimal i n  comparison t o  t he  o v e r a l l  s e r v i c e s  rendered  by 

p e t i t i o n e r s '  a t t o r n e y s  i n  s u c c e s s f u l l y  te rmina t ing  t h i s  l i t i g a t i o n ,  never- 

i 
t h e l e s s ,  t h e  s e r v i c e s  rendered by a t t o r n e y s  Disney and Brown do q u a l i f y  

I 

under our  Act  a s  " . . . s e rv i ces  rendered i n  prosecut ing  t h e  c l a i m  i n  question."* 

W e  t h e r e f o r e  conclude t h a t  t h e  h e i e s  of Disney and Brown a r e  e l i g i b l e  t o  

c l a i m  f e e  compensation i n  t h e  case.  

However, a s  t o  any f e e  d i v i s i o n  between t h e  p a r t i e s  t h e  Comnission 

i s  l o a t h  t o  t e s t  i t s  j u r i s d i c t i o n a l  l i m i t a t i o n s  where a t t o r n e y  f e e  

apport ionment  ma t t e r s  a r e  involved.  Many yea r s  ago t h e  Cour t  o f  C l a i m s  

had occas ion  t o  comment on t h e  j u r i s d i c t i o n a l  a s p e c t s  of  a p p o r t i o n i n g  

a t t o r n e y  f e e s  where s a i d  f e e s  were being contes ted .  It s t a t e d ,  

I I . . . t o  undertake t o  a d j u d i c a t e  upon the  c o n f l i c t i n g  c l a i m s  
l e g a l  and e q u i t a b l e ,  of a t t o r n e y s  and o t h e r s  among themselves 
would be  t o  invade t h e  j u r i s d i c t i o n  of o the r  c o u r t s  e s t a b l i s h e d  
t o  t r y  i s s u e s  between p a r t i e s  where t h e  United S t a t e s  a r e  n o t  
concerned,  a  j u r i s d i c t i o n  never intended t o  be con fe r r ed  on t h e  
Cour tof  Claims. . .I1 &* 

And more r e c e n t l y  i n  t h e  c a s e  of t h e  Chickasaw Nation v. United S t a t e s ,  

121  C t .  C 1 .  4 1 ,  44, (1951), an  a t t o r n e y  f e e  d i s p u t e  t h a t  o r i g i n a t e d  i n  t h e  

Commission, t h e  Court was very  e x p l i c i t  when. i t  sa id :  

* 60 S t a t .  1049, 1053. 
** Soddo v. United S t a t e s ,  28 C t .  C 1 .  69, 76 (1893) 
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r i  Nei ther  t h e  Indian  Claims Commission nor  t h i s  Court has  
j u r i s d i c t i o n  t o  appor t ion  f e e s  among d i s p u t i n g  a t t o r n e y s  o r  
t o  make allowance f o r  f e e s  f o r  anyone except  t h e  a t t o r n e y s  
of record."  

I n  l i g h t  of t hese  pronouncements and precedents ,  t h i s  Commission w i l l  i s s u e  

an o r d e r  r e l e a s i n g  t h e  $64,569.28 t o  t h e  p a r t i e s  i n  hopes t h a t  amicable  

s e t t l e m e n t  can 

o t h e r  forum. 

be  reached without r e s o r t  t o  f u r t h e r  proceedings i n  some 
I 

I 

Richard W.  Yarbofough , ~ornmisgioner 

~ a r g a r e g ~ .  P i e r c e ,  Commissioner 

&$&&9 .)UT&& 
Theodore R. ~ c ~ e l d k n ,  C o d s s i o n e r  




















