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OPINION OF THE COMMISSION -- 
Vance, Chairman, del ivered the opinion of the  Commission. 

Th i s  c l a im i s  now before the  Commission on two causes of a c t i o n .  The 

f i r s t  i s  based on p e t i t i o n e r s '  a l l e g a t i o n  t h a t  the United S t a t e s  v i o l a t e d  

. . 
t he  Trea ty  of May 17, 1856, 10 S t a t .  lO69, involving the  s a l e s  of the  Iowa - 

t r u s t  lands .  The second cause of a c t i o n  concerns a shortage i n  the r e s e r v a t i o n  
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which had been created f o r  the Iowa Nation pursuant t o  A r t i c l e  2 of the  

Treaty of September 17, 1836, 7 S t a t .  511. 

Both of these causes of ac t ion  were o r i g i n a l l y  pleaded i n  Docket 

NO. 79 but  were l a t e r  severed and a re  now f o r  cons ide ra t ion  under Docket 

No. 7 9 4 .  By s t i p u l a t i o n  of the  pa r t i e s  a s  embodied i n  the  Commission's 

order  of February 28, 1966, 16 Ind. C 1 .  Comrn. 5 6 8 ,  which o rde r  was formally 

approved by counsel f o r  both p a r t i e s ,  the lands sold f o r  the  b e n e f i t  of the  

Iowa Tribe pursuant t o  the 1854 Treaty comprised 94,451.25 a c r e s .  These 

lands have been re fe r red  t o  a s  the t r u s t  lands. Fur the r ,  i t  was s t i p u l a t e d  

t h a t  the shortage area  i n  the Iowa Reservation was 4,798 a c r e s ,  which 

acreage was therefore  not  included i n  the lands sold  f o r  the  b e n e f i t  of the  

Iowas under the  1854 Treaty. For the purpose of va lu ing  those  l ands  i t  was -A 

agreed t h a t  they should be considered as  being located  immediately t o  the  

\ =--wes to f  the  western boundary of Royce Cession 427 and a s  having been 
\ -- 

I 
ceded under the  same provisions and a t  the same time a s  the  94,451.25 a c r e s .  

I 
I 

And f i n a l l y  i t  was s t ipu la ted  tha t  the valuat ion d a t e  f o r  the  94,451.25 
I 

l and 4,798 acres  should be June 1857. 

The lands involved were owned (or i n  the case of the  4,798 a c r e  

shortage area ,  a r e  considered a s  having been owned) by p e t i t i o n e r s ,  having 

been granted t o  them as  a re-servation by the 1836 Treaty.  By t h e  terms 

of the  1854 Trea ty  the lands were ceded t o  the United S t a t e s  wi th  provision 

. 7  

f o r  a c e r t a i n  r e se rva t ion  therefrom. The remaining lands  were t o  be . .  - .. . 

surveyed and s o l d  a t  public  auction, the ne t  proceeds t o  be paid t o  the  
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Iowas. However, s ince  the r e c e i p t s  from the  auct ion  s a l e s  could no t  be 

determined a t  the  time of the  t r e a t y ,  i t  was f u r t h e r  provided t h a t  the  

whole sub jec t  should be refer red  t o  the P res iden t  who, from time to  time, 

should prescr ibe  how much of the proceeds should be paid t o  the  Iowa 

people and how much should be invested i n  s a f e  and p r o f i t a b l e  s tocks ,  the  

p r i n c i p a l  t o  remain unimpaired and the i n t e r e s t  t o  be applied annually f o r  

the  b e n e f i t  of the   owa as. 
The follow.ing period u n t i l  the t r u s t  land s a l e s  i n  June, 1857, was 

one of confusion and turmoil. I n  May, 1854, Kansas and ~ e b r a s k a  became 

T e r r i t o r i e s ,  and by the  Act of Ju ly  22, 1854, 10 S t a t .  308, the l ands  i n  

the  t e r r i t o r i e s  which had been ceded t o  the United S t a t e s  came under the  

provis ions  of the  1841 preemption laws. But lands ceded i n  t r u s t  were n o t  

\ .  

: so  included.  However, prospective s e t t l e r s  were clamoring ' for  e n t r y  r i g h t s  

on lands  i n  the  area ,  and squa t t e r s  were en te r ing  upon t r u s t  lands i n  the  

Kansas T e r r i t o r y .  A question arose a s  t o  the  e f f e c t  of the Act of J u l y  22, 

1854 on t h e  e a r l y  Indian t r e a t y  provisions. The Attorney General of t h e  

United S t a t e s  rendered an opinion t h a t  the a c t  extending pre-emption 

r i g h t s  d id  n o t  supersede any p r io r  Indian t r e a t i e s  and t h a t  t o  g r a n t  pre-  

emptions of the  lands ceded by the Delawares, Iowas and Weas upon t r u s t ,  

t o  be s a d  a t  public  auction f o r  t h e i r  account and .benef i t ,  would be a 

v i o l a t i o n  of the  t r e a t i e s ,  a  breach of t r u s t ,  a  fraud upon the  Indians .  
- 7  . .  . - .. 

There were, however, delays i n  completing the surveys of the  Iowa 

t r u s t  l ands .  There was no c l e a r l y  defined l i n e  between the  t r u s t  l ands  
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and adjoining lands on which s e t t l e r s  were permitted by law t o  e n t e r .  

There were object ions t o  the manner of the land a p p r a i s a l s .  When the  

government was f i n a l l y  ready f o r  the public  s a l e s ,  there  were many whi te  

s q u a t t e r s  on the lands,  and land specula tors  were present  and a c t i v e  i n  

the  a rea .  There was a  tense atmosphere, and the government was faced wi th  

a  r e a l  dilemma. 

The spec ia l  commissioner appointed t o  superintend the  p u b l i c  s a l e  

was ins t ruc ted  t h a t  "bona f ide" s e t t l e r s  who had made l a s t i n g  and v a l u a b l e  

improvements on the lands should be permitted t o  claim such l ands  a t  t h e  

appraised pr ices .  A s  a  r e s u l t  almost a l l  the  s a l e s  were made a t  the 

appraised p r i ces ,  and there was, therefore ,  no public  b idding on those  

p a r c e l s  . 
Defendant has  argued i n  t h i s  case t h a t  the  United S t a t e s  o f f i c i a l s  

d id  a l l  t h a t  they could do, s h o r t  of m i l i t a r y  force ,  t o  prevent  s q u a t t e r s  

and prospect ive  purchasers from s e t t l i n g  on Iowa t r u s t  l ands .  There is  

perhaps much t r u t h  i n  defendant 's  contention t h a t  i n  view of the  su rge  of 

c i v i l i z a t i o n  and set t lement aga ins t  the Kansas f r o n t i e r  up t o  1854, i t  was 

impossible t o  hold the public  lands o f f  the market and keep settlers o f f  

the  t r u s t  lands u n t i l  the  publ ic  s a l e .  

But a s  we s t a t ed  i n  The Peoria Tribe of Oklahoma, e t  a l . ,  v. The - 

United S t a t e s ,  15  Ind. C 1 .  Comm. 123 (1965), affirmed 177 C t .  C 1 .  762 ( l966) ,  

. .  . - . -  
reversed  on o the r  grounds 390 U .  S. 468 (1968), we a r e  n o t  r e a l l y  concerned 

wi th  a  de ta i l ed  examination of the motives behind the  a c t i o n s  taken o r  i n  an 
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at tempt t o  balance the  e q u i t i e s .  Perhaps the  United S t a t e s  had the  bes t  

of i n t e n t i o n s .  But, a s  i n  the Peoria case the  f a c t  i s  t h a t  circumstances 

conspired t o  prevent the  Indians from receiving t h a t  which had been pro- 

mised them under the  1854 Treaty -- t h a t  i s  t h a t  t h e  lands would be so ld  

a t  pub l i c  auct ion and the  Indians would receive the  n e t  proceeds of t h e  

s a l e s .  There was i n  f a c t  no auction -- no competitive bidding f o r  t h e  

lands. The lands were, i n  most ins tances ,  so ld  t o  " s e t t l e r s "  a t  t h e  

appraised p r ices .  

By t h e  express terms of the  1854 Treaty the  defendant assumed c e r t a i n  

,' - obl iga t ions .  By i t s  ac t ions  i n  not holding a t r u e  competi t ive auc t ion  the  

. United S t a t e s  breached i t s  obl igat ions .  Accordingly, we have held t h a t  
$ 

-- t h e  p e t i t i o n e r s  a r e  e n t i t l e d  t o  recover from defendant t h e  d i f f e r e n c e  i n  

t h e  p r i c e s  paid  f o r  the  lands sold i n  1857 and the  f a i r  market va lue  which 

could have been obtained i f  each of the  pa rce l s  had been so ld  a t  pub l i c  

auct ion.  

W e  t u r n  now t o  the  i s sue  of the  f a i r  market value of the  t r u s t  lands 

and t h e  shor tage  area.  Upon t h i s  i s s u e  depends the  measure of t h e  damages, 

i f  any, su f fe red  by pe t i t ioners .  

The va lua t ion  da te  i s  June, 1857. The s a l e s  were a c t u a l l y  held i n  a 

. ,. 
per iod from June 3 ,  1857, u n t i l  June 16, 1857. The t o t a l  acreage so ld  .: 

(94,451.25) brought a t o t a l  of $184,446.85.. This f i g u r e  i s  the  amount 

s t a t e d  by p e t i t i o n e r s  as  having been a c t u a l l y  rea l i zed  from the  t r u s t  

s a l e s .  And i t  agrees with the  t o t a l  proceeds a s  shown on the  s a l e s  
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tabulation sheets, parcel by parcel, presented as defendant's exhibits 

13, 13-A, and 13-B. Defendant has also presented another figure of 

$184,639.47 based on a General Accounting Office report (Def. Ex. 5) which 

identifies this sum as "Proceeds, sale of land". However, we have deter- 

mined that the $184,446.85 figure should be used since it is supported by 

the original tract book sheets of the Bureau of Land Management. The GAO 

report has no supporting vouchers or other documentation,and it contains no 

explanation for the additional $192.62. 

The United States received an average of $1.95 for the trust lands, 

virtually the same as the appraised prices, which averaged $1.92 per acre. 
- 

In our findings numbered 14 through 21 we have set forth the various factors 

.?pan which we have based our fair market value determinations. In summary 

we have found the subject lands were well suited for farming. The area along 

the Missouri River was considered the most productive in Kansas with the 

remaining area to the west rated as the second most productive. There was 

adequate rainfall, a favorable growing season, valuable areas of timber and 

limestone for local buildings, and good transportation. In June, 1857, 

land in the general area was in demand and there were many prospective 

buyers . 
The best 

introduced by 

evidence of the 1857 market value is the sales data which was 
. 7  

. . 

both parties. The resales in 1857, as listed by petitioners, 

involved a total of 16,455.11 acres. The arithmetic average of those resales 

was $5.64 per acre, while the median average was $5.00 per acre. As we 
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have noted i n  our f indings th,e r e s a l e s  ranged from$0.87 p e r . a c r e  t o  $50.00 

per  acre.  A number of the  s a l e s  involved r e l a t i v e l y  small  p a r c e l s  (much 

smaller  than would have been involved i n  the  auct ion s a l e s ) .  For example, 

two of the sa les  which averaged $50.00 per a c r e  involved 20 a c r e  t r a c t s  

while the  t h i r d  a t  $50.00 per acre was a 40 a c r e  pa rce l .  The s a l e  which 

averaged $44.69 per acre was a 22.38 a c r e  p a r c e l ,  and the  two $25.00 p e r  

a c r e  t ransact ions  each involved 40 ac res .  

Further,  a l l  of those s a l e s  ( those a t  $50.00 per a c r e ,  $44.69 p e r  

a c r e  and $25.00 per acre)  were located i n  t h e  more d e s i r a b l e  Doniphan 

County por t ion .  I n  f a c t  about 60% of a l l  t h e  t r ansac t ions  included i n  t h e  

,'-- ana lys i s  w e r e  located i n  Doniphan County, which included t h e  b e s t  lands  and 

'. 
_ was bounded on the e a s t  by the  Missouri River. Actually only  about 40% of  

t h e  t r u s t  lands were i n  Doniphan County, the  remaining 60% was t o  t h e  w e s t  

i n  Brown County, which was not as  des i rab le .  

Obviously some of the  t ransact ions  a t  f igures  up t o  t e n  t i m e s  t h e  

o v e r a l l  average s e l l i n g  p r ices  involved improvements. For example w e  no te  

adjoining t r a c t s  s e l l i n g  f o r  average p r i c e s  of $19.61 and $4.88; f o r  $7.50 

and $1.50; and t r a c t s  along the Missouri River so ld  fo r  $50.00 and $2.54. 

Although we do not bel ieve t h a t  t h i s  f a c t o r  was of. too g r e a t  importance, 

c e r t a i n l y  not  as s ign i f i can t  as defendant has  urged, we do consider  t h a t  
. T  

improvements were a fac to r  t o  be weighed and some small adjustment i s  

ind ica ted  i n  a r r iv ing  a t  a f a i r  market value f o r  the  t r u s t  lands.  

P e t i t i o n e r s  did not u t i l i z e  an exper t  land appraiser  i n  t h i s  c a s e .  
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The s a l e s  da ta  was prepared by a b s t r a c t e r s  and tabula ted  by counsel .  

P e t i t i o n e r s  contend t h a t  the  f a i r  market value should be computed a s  

follows : 

Trust  lands 
exclus ive  of townsites: 93,048.78 ac res  a t  $5.64/acre $524,795.12 

Townsi t e  lands : 

Shortage area  
(Nebraska) 

1,402.47 ac res  a t  $lOO.OO/acre 140,247.00 
$665,042.12 

4,798 ac res  a t  $3.96/acre 19,008.08 
To ta l  $684,050.20 

W e  do no t  agree t h a t  some 1,402.47 acres  of "townsite lands" should 

be valued a t  $100.00 per  acre .  This f i g u r e  was obtained from t h e  Act o f  

J u l y  1, 1864 (13 S t a t .  343) which provided f o r  t h e  s a l e  of l o t s ,  not  

f exceeding 4,200 square f e e t  ( i .  e .  a t en th  of an a c r e ) ,  a t  a minimum of  
- 

$10.00 per l o t .  A t  t h i s  r a t e  one ac re  could r e a l i z e  $100.00. W e  do n o t  

consider  t h i s  s t a t u t e  provides any bas i s  f o r  evaluat ing the  June, 1857, 

f a i r  market va lue  of the  sub jec t  t r u s t  lands. 

P e t i t i o n e r s  have a l s o  presented a d e t a i l e d  comparison of land va lues  

i n  previous Commission decis ions  involving neighboring lands. W h i l e  w e  

no te  t h a t  our dec i s ion  i n  t h i s  case f a l l s  within the  "range" of i n d i c a t e d  

va lues  

i n  any 

s o l e l y  

based upon such a comparison, we have not based' our determinat ion 

way on those  previous cases.  Our decis ion i n  t h i s  case  i s  based . , . .  . - .  

on the  record here in .  

Defendant presented a d e t a i l e d  land appra i sa l  r epor t  and t h e  testimony 

Richard B. H a l l ,  a r e a l  e s t a t e  consultant  and appraiser .  M r .  H a l l  considered 



/-- 

C . - 
20 Ind. C 1 .  Comm. 308 316 

the  var ious  f a c t o r s  which would have a f f e c t e d  the  f a i r  market v a l u e  of t h e  

sub jec t  lands i n  1857. He a l s o  tabula ted  r e - s a l e  d a t a  i n v o l v i n g  t h e  t r u s t  

lands.  However, M r .  H a l l  e l imina ted  from h i s  computations s a l e s  of l e s s  

than  40 ac re s  and s a l e s  of f r a c t i o n a l  i n t e r e s t s .  He a l s o  e l i m i n a t e d  s a l e s  

a t  o r  below the  p r i c e s  paid a t  the  t r u s t  s a l e s  which he f e l t  d i d  n o t  r e -  

f l e c t  f a i r  market va lues .  H i s  r e s u l t i n g  t a b u l a t i o n  r e s u l t e d  i n  a n  average  

p r i c e  of $5.75 per  ac re .  'However, M r .  Hal l  reduced t h i s  f i g u r e  because 

of improvements and o the r  f a c t o r s  t o  a r r i v e  a t  h i s  e s t ima ted  f a i r  market  

va lue  of $2.50 per  ac re .  We cannot agree t h a t  t h e  f a c t s  i n  t h i s  c a s e  

warrant  such a reduct ion  from the  s a l e s  d a t a  computation. 

Upon cons ide ra t ion  of t h e  e n t i r e  record i n  t h i s  ca se  and t h e  f i n d i n g s  
F-- 
f which we have en tered  based on t h a t  record and f o r  t h e  r ea sons  we have s e t  

P 
-. 
.- f o r t h ,  t h e  Commission has concluded t h a t  t r u s t  l ands  would have  brought  a 

g r e a t e r  p r i c e  i f  they had been so ld  a t  pub l i c  a u c t i o n  wi thou t  p r o v i s i o n s  

pe rmi t t i ng  " s e t t l e r s "  t o  purchase t r a c t s  a t  f i xed  appra i sed  f i g u r e s .  We 

have concluded t h a t  t he  "g rea t e r  pr ice"  which could have been r e a l i z e d  
. . 

a t  pub l i c  a u c t i o n  of a l l  t h e  s epa ra t e  p a r c e l s  of t r u s t  l a n d s  i n  June ,  1857, 

would have averaged $4.00 per  acre .  That average p e r  a c r e  f i g u r e  t imes  

t h e  94,451.25 'acres  involved would have amounted t o  $377,805.10. The 

d i f f e r e n c e  i n  t h a t  t o t a l  and the  sum a c t u a l l y  r e a l i z e d  a t  t h e  p u b l i c  sales 

The sho r t age  a rea  i n  Nebraska of 4,798 a c r e s  w a s  l o c a t e d  t o  t h e  w e s t  

of t h e  t r u s t  lands.  Those lands were not  on t h e  average  a s  v a l u a b l e  a s  t h e  
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average value of the t r u s t  lands.  The shortage area  was n o t  a s  favorably  

located  with respect  t o  t r anspor ta t ion  and did not  con ta in  the  h igh ly  

d e s i r a b l e  s o i l  type which was found i n  the Doniphan County por t ion  of the  I 

I 

I 
t r u s t  lands.  I t  was, however, comparable t o  the Brown County p a r t  of the  I 
t r u s t  lands.  

We have concluded t h a t  the 4,798 ac re  shortage a rea ,  i f  i t  had been 

sold  i n  160 ac re  parce ls  a t  public  auct ion  i n  June, 1857, would have 

r e a l i z e d  an average p r i ce  of $3.00 per ac re ,  o r  a t o t a l  of $14,394.00. 

This ,  added t o  the  n e t  value f o r  the  t r u s t  lands ,  would r e s u l t  i n  a 

t o t a l  of $207,752.15. I n  addi t ion  t o  t h i s  amount p e t i t i o n e r s  a r e  e n t i t l e d  

t o  recover  from defendant add i t iona l  damages on account of i t s  f a i l u r e  t o  

i n v e s t  these  proceeds which would have been received had t h e  United S t a t e s  

m t  v i o l a t e d  the  Treaty of May 17, 1854. The law i q  t h i s  regard i s  now 

c l e a r  and the  p a r t i e s  so  agree. The case of The Peoria Tr ibe  of  Ind ians  

of Oklahoma, e t  a l . ,  v.  The United S t a t e s ,  123 (1965), a f f ' d  177 C t .  C 1 .  

762 (1966), r ev 'd  i n  p a r t ,  390 U .  S. 468 (1968), 20 Ind. C 1 .  Comrn. 62 

(1968), involved a v i r t u a l l y  i d e n t i c a l  t r e a t y  and the same s i t u a t i o n  

a s  t h a t  involving the Iowa t r u s t  lands. I n  the  Peoria t r e a t y  i t  was 

provided t h a t  c e r t a i n  proceeds be "invested i n  s a f e  and p r o f i t a b l e  s t o c k s ,  

t h e  i n t e r e s t  t o  be annually paid t o  them, o r  expended f o r  t h e i r  b e n e f i t  

and improvement." A s  s e t  f o r t h  i n  our Finding of Fact  No. 5 ,  the  Iowa 

t r e a t y  provided f o r  proceeds t o  "be invested i n  s a f e  and p r o f i t a b l e  

s t o c k s ,  the  p r i n c i p a l  of which t o  remain unimpaired and the  i n t e r e s t  t o  be 
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\_, 

appl ied  annually f o r  the c i v i l i z a t i o n  . . I f  I n  revers ing  the  Court of 

Claims, which had affirmed the Commission's disallowance o f . i n t e r e s t  on 

the  Peoria award, the Supreme Court held t h a t  the United S t a t e s  was l i a b l e  

f o r  i t s  f a i l u r e  t o  inves t  the proceeds t h a t  would have been received had 

the  United S t a t e s  not  v io la ted  the t r e a t y  by s e l l i n g  most of the ceded 

l ands  no t  by public  auction but  by p r i v a t e  s a l e s  a t  appraised p r i c e s  

lower than would have prevailed a t  publ ic  auction.  

I n  our decis ion  i n  the Peoria case on remand we determined t h a t  the  

damages r e s u l t i n g  from defendant 's  l i a b i l i t y  should be measured by looking 

t o  a  reasonable r a t e  of i n t e r e s t  t o  be applied t o  the  p r i n c i p a l  sum. We 

concluded t h a t  the appropriate r a t e  of i n t e r e s t  t o  be thus appl ied ,  a s  a  

measure of damages, i s  5% per annumi simple i n t e r e s t .  The p a r t i e s  h e r e i n  

i 
: having r a i s e d  no object ion t o  our d i s p o s i t i o n  of the i s s u e  of  damages and 

-- 

t he  i n t e r e s t  computation i n  the Peor ia  case,  we do not  f e e l  compelled t o  

r e i t e r a t e  i n  d e t a i l  the reasons f o r  our determination. We conclude the  

p e t i t i o n e r s  he re in  a r e  e n t i t l e d  t o  an add i t iona l  amount of damages, 

measured by simple i n t e r e s t  a t  the  r a t e  of 5% per annum on the  p r i n c i p a l  

sum of $207,752.15 from June 16, 1857 (when the  t r u s t  land s a l e s  were 

completed) . 
We have s o  entered our f indings and in te r locu to ry  order  and t h i s  

c a s e  w i l l  now proceed t o  a  determination of the gra tu i tous  o f f s e t s ,  i f  . , 
. .  . 
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any, allowable aga ins t  the award to be entered. 

I 

Commissioner 

-. 

Theodore R. ~c~eldi/n, Commissioner 




