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BEFORE THE I L T I A N  CLAIFIS COFDIT SS I O N  

THE C11ICl;kSAW N A T I O N ,  ) 

) 
P l a i n t i f f ,  1 

1 
v .  ) 

1 
THE UNITED STATES, 1 

1 
~ e f e n d a n t  . 1 

Docket No. 270  

Appearances : 

Paul M .  I t i ebe l l  and James G .  
Welch, Attorneys f o r  P l a i n t i f f .  

Freder ick  C .  Ward, Jr., and 
Kei th  Browne, w i th  whom was 
M r .  A s s i s t a n t  Attorney Gencral 
Clyde 0 .  K a r t z ,  Attorneys f o r  
Defendant. 

OPINION OF THE CO"MISSI0N -- 

P i e r c e ,  Commissioner, de l ive red  the  opinion of t he  Commission. 

The above-captioned s u i t  a rose  o u t  of C i v i l  War even t s .  During t h a t  

c o n f l i c t ,  t h e  Chickasaw Nation a s  a  ~ o l i t i c a l  e n t i t y  was i n  a c t u a l  h o s t i l i t y  

t o  the United S t a t e s .  Consequently, payment of a n n u i t i e s  t o  t he  Chickasaw 

Nation a s  a  p o l i t i c a l  e n t i t y  was suspended, and sums e q u i v a l e n t  t o  the 

aggrega te  of the  annu i t i e s  were expended f o r  the C i v i l  War s u b s i s t e n c e  of 

r e fugee  Ind ians .  Some, but  no t  a l l ,  of the  b e n e f i c i a r i e s  were Chickasaws 

I n  Count I h e r e i n ,  the p l a i n t i f f  seeks the recovery of no t  more than 

$237 ,384 .09  which i s  the t o t a l  so  suspended and expended. 
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When peace was r e s t o r e d  and t r e e t y  relationships between t h e  Uni ted  

S t a t e s  and t h e  l a t e l y  h o s t i l e  Indian trj bes \.:ere r e i n s  tc i ted ,  the Chickzszw 

a consequence of  t h e i r  a d h e r t 1 - i ~ ~  t o  the cause  of t h e  Union. Recovery of  t h i s  

sum i s  t h e  o b j e c t  of  Count I1 h e r e i n .  

NO t r i a l  o f  Docket No. 270 has been conducted by t h i s  Commission. - 

However, Count I was c o n s i d e r e d  - and r e j e c t e d  - by t h e  C o u r t  o f  Cla ims 

u n d e r  a s p e c i a l  j u r i s d i c t i o n a l  a c t ,  43 S t a t .  537 (1924) ,  a l o n g  w i t h  a number 

of o t h e r  Chickasaw c l a i m s  n o t  h e r e  r e l e v a n t .  Count  11 h a s  n e v e r  been s u b j e c t  

t o  j u d i c i a l  s c r u t i n y .  See  Chickasav Na t ion  of I n d i a n s  v .  Uni ted  S t a t e s ,  103 

-$t. C1. 1 ( l 9 4 5 ) ,  r e v e r s e d  on o t h e r  g rounds ,  326 U .  S .  217 ( 1 9 4 5 ) .  
* 

. - - -- On F e b r u a r y  1 8 ,  1963,  t h e  de fendan t  f i l e d  a n o t i o n  f o r  summary judgment 

a s  t o  Count  I ( t h e  not-more-than-$237,384.09) o n l y .  The d e f e n d a n t  con tended  

t h a t  Count  I ought t o  b e  d i smissed  on t h e  ground of res j u d i c a t a  because  of  

t h e  C o u r t  o f  C l a i m s  d e c i s i o n s  c i t e d  above.  On December 1 9 ,  1963,  t h e  

d e f e n d a n t  renewed i t s  mot ion f o r  summary judgment a s  t o  Count I ,  on t h e  ground 

s t a t e d ,  and a s s e r t e d  a mot ton f o r  summary judgment a s  t o  Count I1 b e c a u s e  

"I t  i s  now s e t t l e d ,  Seminole  Nat ion v .  United S t a t e s ,  12 I n d .  C 1 .  Com. 798 

( 1 9 6 3 ) ,  t h a t  t h e  Uni ted  S t a t e s  i s  n o t  l i a b l e  t o  one of t h e  F i v e  C i v i l i z e d  

T r i b e s  f o r  t r i b a l  funds  expended f o r  i t s  ' l o y a l '  members p u r s u a n t  t o  t r e a t y . "  

The p l a i n t i f f  c o n t e s t e d  bo th  motions by a n s u e r .  

I n  r e j e c t i o n  of  a cacse  of a c r i o n  i d e n t i c a l  t o  Count I h e r e i n ,  t h e  

C o u r t  of  C l a i m s  remarked (103 C t .  C l .  1, 3 7 ) :  
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. . The a p p r o p r i a t i o n s  were of Governnlent monies ,  n o t  of 
t r i b a l  funds ,  and t h e  s e l f - e v i d e n t  purpose  of t h e  Act o f  
J u l y  5 ,  1862 [12 S t a t .  5121, was t o  suspend t h e  payment of 
annual  t r e a t y  o b l i g a t i o n s ,  the money t h u s  s e t  f r e e  t o  be  
a v a i l a b l e  f o r  r e f u g e e s ,  &o might i n  t h e  very n a t u r e  of  
t h e  s i t u a t i o n  be s c a t t e r e d  2nd i m p r a c t i c a l  of s e g r e g a t i o n  
i n t o  t r i b e s  f o r  the purpose of g e n e r a l  and i m w d i a t e  r e l i e f ,  
and i n d i v i d u a l  accoun t ing .  . . 

I n  s o  r u l i n g  the  Cour t  of Claims fol lowed i t s  d e c i s i o n  i n  Cherokee R a t i o n  v .  

Uni ted  S t a t e s ,  102 C t .  C 1 .  720, 755 (1945) .  T h i s  d e c i s i o n ,  t o o ,  i n c l u d e d  

among i t s  many c a u s e s  of a c t i o n  one f o r  t he  recovery  of  Cherokee monies 

s p e n t  d u r i n g  t h e  C i v i l  \$ar f o r  the  s u b s i s t e n c e  of  some I n d i a n s  who were  

Cherokees  and o t h e r s  who were n o t .  The C o u r t  observed ( ' i d . ,  a t  759) :  - 

We t h i n k  t h a t  the  expend i tu re  of  a  p a r t  of t h e  ~ h e r o k e e s '  
f u n d s  f o r  t h e  r e l i e f  of d e s t i t u t e  l o y a l  I n d i a n s  of o t h e r  
t r i b e s ,  w h i l e  the  Cherokees were i n  a  s t a t e  of h o s t i l i t y  t o  
t h e  Uni ted  S t a t e s ,  d i d  n o t ,  under the  r e l e v a n t  a c t s  of  

I 
Congress  and the  T r e a t y  of J u l y  1 9 ,  1866 [ 1 4  S t a t .  7991,  
c r e a t e  any l i a b i l i t y  on t h e  p a r t  of the Uni ted  S t a t e s  t o  
r e s t o r e  t h e  amounts s o  expended t o  t h e  Cherokees '  funds .  

Again ,  t h e  Cherokees '  theory  of r ecovery  a s  t o  t h e  d i v e r s i o n - o f - f u n d s  i t e m ,  

i s  s u b s t a n t i a l l y  i n d i s t i n g u i s h a b l e  from Count I of t h e  c a s e  a t  b a r .  

The Chickasaw d e c i s i o n  and the  Cherokee d e c i s i o n  fo l lowed  t h e  e a r l i e r  

Seminole  d e c i s i o n  (Seminole Nation v. Uni ted  S t a t e s ,  9 3  C t .  C 1 .  500 ( 1 9 4 1 ) )  

which  a l s o  i n c l u d e d  r e j e c t i o n  of a  c l a i m  f o r  compensation f o r  t r e a t y  f u n d s  

d i v e r t e d  t o  s u b s i s t e n c e  of r e fugees .  However, r e j e c t i o n  i n  t h e  Semino le  

c a s e  was i n  p a r t  based upon e x p e n d i t u r e s  by t h e  d e f e n d a n t  i n  e x c e s s  o f  t h e  

sums d u e  t h e  Seminole Nation by t h e  d e f e n d a n t .  

The Semino le  Nation a l s o  f i l e d  a  c l a i m  b e f o r e  t h i s  Commission, a s s e r t i n g  

t h a t  i t  was e n t i t l e d  t o  recompense f o r  sums expended f o r  t h e  s u b s i s t e n c e  

of r e f u g e e  I n d i a n s  who were no t  Seminoles ( i n d i s  t ingu i shab l -e  from Cou!~ t I 
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of t h e  c a s e  a t  b a r ) ,  and t h a t  i t  was entitled t o  recompense f o r  t r i b a l  f u n d s  

which,  a s  a  lump sum,  ere pa id  o u t  t o  i n d i v i t i u s l  Semino les  vho s u f f e r e d  

damages dur ing  the  C i \ r i l  \,jar a s  a  consequence of t h e i r  adherence  t o  t h e  

cause  of the  L!nion ( i l l t i i s t i n g u i s h a b l i .  froiri Count- I1 of t h e  c a s e  a t  b . ? r ) .  

Both c la ims  were cons idered  by t h i s  C o m i s s i o n ,  bo th  c l a i m s  were r e j e c t e d  

by t h i s  C o n ~ i i s s i o n ,  and the  C o u r t  of Claims a f f i r m e d .  Seminole  N a t i o n  v .  

United S t a t e s ,  1 2  Ind.  C1..Com. 809 (1963), a f f ' d  171 C t .  C 1 .  477 ( 1 9 6 5 ) .  

Nore r e c e n t l y ,  t h e  Creek Nat ion  i n  Docket  No. 274 a s s e r t e d  a  p a i r  of 

c l a i m s  a l s o  i n d i s t i n g u i s h a b l e  from Counts I and I1 of t h e  c a s e  a t  b a r .  

T h i s  Comnission cons idered  b o t h  c la ims  on t h e  m e r i t s ,  and r e j e c t e d  b o t h .  

Creek Nat ion u. United S t a t e s ,  20 I n d .  C 1 .  Com. 44,  48 (1968) .  

There  i s  no p receden t  f o r  t h e  p r o p o s i t i o n  t h a t  one of t h e  F i v e  C i v i l i z e d  - I 

T r i b e s  can r e c o v e r ,  b e f o r e  t h e  I n d i a n  Claims Coinmission, sums d i v e r t e d  d u r i n g  

t h e  Civ i l  War f o r  t h e  s u b s i s t e n c e  of r e f u g e e  I n d i a n s  r e g a r d l e s s  of  whe ther  

t h e  s u b s i s t e d  r e f u g e e s  were of the  t r i b e  f rom which t h e  f u n d s  were  d i v e r t e d .  

E q u a l l y ,  t h e r e  i s  no p receden t  f o r  t h e  p r o p o s i t i o n  t h a t  one o f  t h e  F i v e  

C i v i l i z e d  T r i b e s  can r e c o v e r ,  b e f o r e  t h e  I n d i a n  Claims Commission, sums 

which t h a t  t r i b e  was r e q u i r e d  t o  pay a s  a  post -war  indemnity  t o  members 

o f  t h e  t r i b e  who s u f f e r e d  because  of t h e i r  unwavering a l l e g i a n c e  t o  t h e  

c a u s e  o f  t h e  Union. 
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I n  view of the  foregoing d iscuss ion,  i t  is apparent  t h a t  both of the  

defendant 's  motions f o r  summary judgment must be, and they hereby a r e ,  

granted.  The case a t  bar  i s  dismissed, i n  i t s  e n t i r e t y ,  wi th  pre judice .  

* 

Cornmiss ioner  

We concur: 

Jopn T. Vance, Chairman 
l, 

I 

Theodore R. McKeldin, Commissioner 
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