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BEFORE TKE INDIPAT CL4IPS COI\DiISSION 
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BAY MILLS I IU'DUN COMTTLII\IITi', ) Docket K O .  16-E 

) 
OTTAICA ANQ CHIPPmqA INDIknTS OF 1 
FIICHIGAN, e t  a 1  . , 1 Docket No. 58 

1 
P l a i n t i f f s ,  ) 

1 
v.  1 

1 
THE mlITED STATES OF AMERICA, 1 

1 
Defendant. ) 
Decided: December 23, 1968 
Appearances: 

James R. F i t z h a r r i s ,  wi th  whom 
w e r e  Jay H. Hoag and Rodney J .  
Edwards, At torneys  f o r  P l a i n t i f f s .  

David M. Marsha l l ,  w i th  whom was M r .  
Ass i s t an t  Attorney General Clyde 0. 
Martz, Attorneys f o r  Defendant. 

OPINION OF THE COMMISSION 

Kuykendall ,  Commissioner, de l ivered  t h e  opin ion  of t h e  Commission. 

During t h e  t i t l e  phase of t h i s  ca se  t h e  Commission determined t h a t  

p e t i t i o n e r s  had abor ig ina l  t i t l e  t o  12,044,934 a c r e s  of land  l o c a t e d  i n  t h e  

n o r t h e r n  p a r t  of t h e  present  S t a t e  of Michigan and ceded t h i s  ac reage  t o  t h e  

United S t a t e s  under t h e  t r e a t y  of March 28,  1836. (7 S t a t .  491; 7 Ind.  C 1 .  

Comm. 576 (1959)) The i n s t a n t  case  involves  t h e  v a l u a t i o n  of t h i s  l a r g e  

t r a c t  of l a n d  a s  of t he  t r e a t y  date .  

In t h e  f ind ings  of f a c t  numbered 27  through 50 f i l e d  h e r e i n ,  t h e  

Commission h a s  included the usual elements t h a t  l ead  t o  t h e  u l t i m a t e  

f i n d i n g  o f  f a i r  market value. 

Based on the  sane general  f a c t s ,  bu t  w i t h  d i f f e r e n t  emphasis,  t h e  

p a r t i e s  t o  t h i s  a c t i o n  a r e  f a r  a p a r t  on t h e  p r i c e s  each proposed a s  t h e  
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f a i r  m r k e t  va lue  of t h e s e  l ands  a s  of t h e  t r e a t y  da t e .  P e t i t i o n e r s  

valued t h e  lands a t  $2 .50  per a c r e  l a r g e l y  based on the use of t h e  l and  

f o r  t imbering ope ra t ions .  Defendant, on the  oc11iir hand, proposed an 

$0 .11  per  a c r e  v a l u a t i o n  of t he  land f o r  farming purposes.  I n  concluding  

t h a t  t h e  h i g h e s t  and b e s t  u se  f o r  t h e  t r a c t  a s  a  whole was f o r  bo th  sub- 

s i s t e n c e  farming and timber r e sou rces ,  we have agreed t o  some e x t e n t  w i t h  

bo th  p a r t i e s .  However, we cannot a g r e e  wi th  e i t h e r  p a r t y  a s  t o  t h e  p e r  

a c r e  v a l u e  proposed. 

We b e l i e v e  t h a t  p e t i t i o n e r ' s  a p p r a i s a l  of t he  sub jec t  t r a c t  a s  a whole 

a t  $2.50 p e r  a c r e  i s  much t o o  high f o r  t h e  fol lowing reasons.  The stumpage 

v a l u e  of t h e  merchantable  t imber on t h e  s u b j e c t  lands  has been urged by 

p e t i t i o n e r s  a s  a b a s i s  f o r  t h e i r  $2.50 p e r  a c r e  va lua t ion .  I n  v a l u i n g  

t h e  s u b j e c t  l a n d s  t h e  Cornmission has  taken  i n t o  cons ide ra t ion  t h e  t imber  

'&hereon which would enhance t h e  va lue  of t h e  land used f o r  t imber ing  
p 

- = o p e r a t i o n s .  However, t h e  Co;m~lission h a s  cont inuously r e j e c t e d  t h e  con- 

s i d e r a t i o n  of  stumpage va lue  a s  a  s e p a r a t e  i tem i n  a r r i v i n g  a t  t h e  f a i r  

marke t  va lue .  Emigrant New York Ind ians  v. United S t a t e s ,  11 Ind .  C 1 .  

C-. 336, 374; Nooksack Tr ibe  of Ind ians  v. United S t a t e s ,  6 Ind. C 1 .  

Comm. 578; Minnesota Chippewa Tr ibe  v. United S t a t e s ,  14 Ind. C 1 .  Comm. 226. 

It appea r s  t o  u s  t h a t  M r .  Trygg ( p e t i t i o n e r s f  app ra i se r )  used a  h i g h l y  

s p e c u l a t i v e  method i n  a r r i v i n g  a t  h i s  board f e e t  es t imate  of merchantable  t i m -  

b e r  on t h e  s u b j e c t  lands  i n  1836. He d i d  no t  t ake  i n t o  account  t h e  i n e v i t a b l e  

was t age  which always accompanies t h e  ha rves t ing  of t imber,  p a r t i c u l a r l y  a t  

t h a t  e a r l y  d a t e .  Trees which would n o t  have been considered merchantable  

i n  1836 were inc luded  i n  h i s  es t imate .  He d id  no t  d i s t i n g u i s h  between t h e  

amount of w h i t e  p i n e  and o the r  spec i e s  of p ine  which were l e s s  v a l u a b l e .  
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The cominercial value of t he  t imber i n  t h e  s u b j e c t  a r e a  was more of a 

p o t e n t i a l  than a  r e a l i t y  i n  1830. Much of t he  s u b j e c t  a r e a  was no t  v e r y  

s u i t a b l e  for  farming because of t h e  poor q u a l i t y  of t h e  s o i l  and i t s  

wetness.  Mi l l ions  of a c r e s  of p u b l i c  lands  nearby were s t i l l  a v a i l a b l e  a t  

$1.25 per  a c r e  to the  s e t t l e r s  t o  whom any buyer of such a  l a r g e  t r a c t  o f  

l and  would have t o  look f o r  most of  h i s  p o t e n t i a l  customers .  With t h e  

competi t ion of o ther  a v a i l a b l e  unimproved lands  c l o s e r  t o  t h e  mainstream 

o t  western imnigrat ion,  i t  would be ev iden t  t o  a we l l  informed buyer t h a t  

even under t he  booming economic c o n d i t i o n s  of 1836, many y e a r s  would be 

r equ i r ed  t o  dispose of such a  l a r g e  t r a c t  o t  land.  

We a l s o  r e j e c t  t he  u l t i m a t e  conclus ion  of M r .  Luedders,  d e f e n d a n t ' s  

( expe r t  a p p r a i s e r ,  a s  t o  t h e  va lue  of  t h e  s u b j e c t  lands .  W e  b e l i e v e  he  was 

unduly pes s imis t i c  about t h e  f u t u r e  p o s s i b i l i t i e s  of t h e  s u b j e c t  t r a c t  as 

a n  investment,  judged by t h e  cond i t i ons  p r e v a i l i n g  i n  1836. The economic * 

out look  i n  Y ~ r c h  of 1836 was conducive t o  specu la t ion  i n  land .  Many imi- 

g r a n t s  and s e t t l e r s  who needed and were looking f o r  l and  were pour ing  i n t o  

t h e  a r e a s  south of t h e  s u b j e c t  a r e a .  Money w a s  abundant and compara t ive ly  

cheap. The commercial p o t e n t i a l  of whi te  p ine  timber was c l e a r l y  known. 

Under t h e  condi t ions  p reva i l i ng  a t  t h e  time of t h e  v a l u a t i o n  d a t e ,  a  w i l l i n g  

and we l l  informed buyer would have been j u s t i f i e d  i n  paying much more than  

t h e  approximate $0.11 per a c r e  es t imated  by M r .  Luedders a s  be ing  t h e  

f a i r  market va lue  of t he  s u b j e c t  t r a c t  as or the  v a l u a t i o n  d a t e  i n  1836. 

Though r e j e c t i n g  the s p e c i f i c  conclusions a s  t o  v a l u e  of t h e  e x p e r t  

w i t n e s s e s  of both the  p e t i t i o n e r s  and t h e  defendant ,  t h e  Commission 
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cknowledges the very helpful assistance of these experts in arrivin~ at 

its own conclusion as to the fair market value of the subject lands on 

the valuation date. The Comission gave careful consideration to the 

-testimony of the expert witnesses, the hundreds of exhibits received in 

evidence, and to the ~rguments of counsel for both parties. 

Based on the findings of fact herein and the record as a whole, we 

conclude that the subject tract, as a unit, had a fzir market value of 

$10,800,000 as of f."arch 28, 1836. Because the issue of the amount of 

consideration received by petitioners for the subject lands under the above 

treaty was not presented to the Commission tor determination during the 

hearing on value, and because it appears that there may be some dispute 

as to the amount of this consideration, this case will now proceed to 

':: determination of the consideration received by petitioners under the 
- 
above treaty, whether or not such consideration was unconscionable under 

Section 2 of the Indian Claims Commission Act, and if so, what offsets, 

if any, defendant is entitled to under the provisions oi the Act. An 

order will be entered accordingly. 

Concurring: - 

(Concurring signatures continued next page) 




