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THE PEORIA TRIBE OF IKDIANS ) 
OF OUAHONA, e t  a l . ,  ) 

1 
P e t i t i o n e r s ,  ) 

1 
v .  1 Docket No. 65 

1 
THE UNITED STATES OF MIERICA, 1 

1 
Defendan t o  1 

Appearances:  

J a c k  Joseph and Louis  L. 
Rochmes, Attorn.eys f o r  
P e t i t i o n e r s .  

C r a i g  A.  Decker, wi th  whom was 
M r .  A s s i s t a n t  At to rney  General  
Clyde 0 .  Martz ,  At to rneys  f o r  
Defendant .  

OPINION OF THE C O ~ I S S I O N  

Yarborough, Commissioner, d e l i v e r e d  t h e  o p i n i o n  of t h e  Commission. 

T h i s  c a s e  i s  now b e f o r e  t h e  Commission o n  remand from t h e  Uni ted  S t a t e s  

Supreme C o u r t  and t h e  Uni ted S t a t e s  Court  of Claims and upon p e t i t i o n e r s '  

m o t i o n  f o r  e n t r y  of f i n a l  judgment on remand. In  t h e  m a t t e r  o f  t h e  c a u s e  

o f  a c t i o n  which h a s  been e n t i t l e d  Claim I1 t h e  C o m i s s i o n  de te rmined  t h a t  

t h e  Un.ited S t a t e s  had breached i t s  d u t y  t o  t h e  p e t i t i o n e r s  when i t  f a i l e d  

t o  s e l l  t h e  P e o r i a  l a n d s  a t  p u b l i c  auction. ,  a s  had been r e q u i r e d  by e x p r e s s  

p r o v i s i o n s  i n  t h e  T r e a t y  of Play 30,  1854. Accordingly ,  t h e  p e t i t i o n e r s  were  

found t o  be e n t i t l e d  t o  recover  from t h e  de fendan t  t h e  d i f f e r e n c e  i n  t h e  
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p r i c e s  paid f o r  the  l a n d s  s o l d  2nd the  f a i r  marl c t  v n l u e  which co111d ha\re  

been ob ta ined  if each of t h e  p a r c e l s  had been s o l d  a t  p u b l i c  a u c t i o n .  T h a t  

sum was found t o  have been $172,726.04,  and a n  i n t e r l o c u t o r y  o r d e r  was 

e n t e r e d ,  on March 1 7 ,  1965, i n  t h a t  amount, l e s s  any a l l o w a b l e  g r a t u i t o u s  

o f f s e t s ,  t o  be determined i n  l a t e r  p roceed ings .  

The defendan t ,  i n  i t s  amended answer f i l e d  on  J u l y  7 ,  1965,  a l l e g e d  

t h a t  i t  was e n t i t l e d  t o  cre'dit f o r  g r a t u i t o u s  o f f s e t s  i n  a t o t a l  amount o f  

$1,075.38.  I n  t h e i r  r e p l y  t h e r e t o ,  f i l e d  o n  J u l y  20, 1965, p e t i t i o n e r s  

s t a t e d  t h a t  t h e  a l lowable  g r a t u i t o u s  o f f s e t s  should  n o t  exceed $829.14,  and 

t h a t  a  f i n a l  judgment i n  t h e  amount of $171,896.90 shou ld  be e n t e r e d .  De- 

I 

\ fen.dan.t responded t h a t  t h e r e  was no o b j e c t i o n  t o  t h e  e n t r y  of a  judgment i n  
'\ 

t h a t  amount. Accordingly,  on August 4, 1965,  t h e  Commission e n t e r e d  a  f i n a l  

award i n  f a v o r  of t h e  p e t i t i o n e r s  i n  t h e  amount o f  $171,896.90. 

P e t i t i o n e r s  appealed t o  t h e  Court  o f  Claims on t h e  grounds t h a t  t h e  

award was i n . s u f f i c i e n t .  The Court  o f  Claims a f f i r m e d  t h e  d e c i s i o n . ,  and pe- 

t i t i o n e r s  p e t i t i o n e d  t h e  United S t a t e s  Supreme Cour t  f o r  a  w r i t  o f  c e r t i o r a r i .  

The w r i t  was g r a n t e d ,  and t h e  Court  r e v e r s e d  t h e  determin.ati0n.s below and  

remanded t h e  case .  

The Supreme Court  con.cludea i t s  op in ion .  wi th  t h e  f o l l o w i n g  d i r e c t i o n :  

S i n c e  t h e  I n d i a n  Claims C o m i s s i o n  and t h e  Cour t  o f  Claims 
e r r o n e o u s l y  h e l d  t h a t  t h e  United S t a t e s  i s  n o t  l i a b l e  f o r  i t s  
f a i l u r e  t o  i n v e s t  t h e  proceeds t h a t  would have been r e c e i v e d  
had t h e  United S t a t e s  n o t  v i o l a t e d  t h e  t r e a t y ,  t h e y  had no . 

o c c a s i o n  t o  determine t h e  measure o f  damages r e s u l t i n g  from 
t h i s  l i a b i l i t y .  Accordingly,  we remand t h i s  c a s e  t o  t h e  C o u r t  
of Claims f o r  f u r t h e r  remznd t o  t h e  I n d i a n  Claims Commission 
t o  d e t e r m i n e  t h a t  question. .  (88 S. C t .  1137, 1139) 
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And i n  fooLnote  6 t o  t h i s  d i r e c t i o n  t h e  Court o f f e r e d  the f{il-tlrer g u i d e l i n e s :  

6 .  The responden t  d i d  not b r i e f  or a r g u e  t h e  q u e s t i o n  
of  how t o  measure t l lese damages. The p e t i t i o n e r  s u g g e s t e d  
t h a t  t h e s e  damages might be measured by l o o k i n g  t o  t h e  r a t e  
of  i n t e r e s t  which t h e  Uni ted  S t a t e s  h a s  p a i d  on I n d i a n  f u n d s  
o v e r  t h e  same p e r i o d ,  a r g u i n g  f o r  t h i s  approach  by a m l o g y  
t o  p r i v a t e  t r u s t  law. The p e t i t i o n e r  a l s o  p o i n t s  o u t  t h a t  
Congress  a t  one  t ime  c o n s i d e r e d  t h e  U n i t e d  s t a t e s '  t r e a t y  
o b l i g a t i o n s  t o  " i n v e s t  i n  s a f e  and p r o f i t a b l e  s t o c k s "  s a t i s -  
f i e d  by an annua l  a p p r o p r i a t i o n  f o r  t h e  I n d i a n s  of  a n  amount 
e q u i v a l e n t  t o  a n  i n t e r e s t  payment. See  R e p o r t  of t h e  Com- 
m i s s i o n e r  of I n d i a n  A f f a i r s ,  November 3 0 ,  1852,  S .  DOC.  NO.  1, 
32d Gong., 2d S e s s . ,  293, 300-301; Repor t  o f  t h e  Commissioner 
of  I n d i a n  A f f a i r s ,  November 26, 1853,  s u p r a ,  n .2 .  

Because  t h e  United S t a t e s  i s  n o t  l i a b l e  f o r  i n t e r e s t  
o n  judgments i n  t h e  absence  o f  an e x p r e s s  c o n s e n t  t h e r e t o ,  
i t  c a n n o t  be l i a b l e  f o r  i n t e r e s t  o n  t h e  a n n u a l  income payments 
n o t  made. T h e r e f o r e ,  i f  a n  i n t e r e s t  r a t e  measure  i s  adop ted  
by t h e  Cominission, i t  must be s i m p l e  and n o t  compound i n t e r e s t .  

(83 S.  C t .  1139-1140) 

The p a r t i e s  h a v e  s u b m i t t e d  b r i e f s  o n  t h e  remanded i s s u e  -- how t o  compute 

t h e  damages r e s u l t i n g  from t h e  l i a b i l i t y  of  t h e  Uni ted  S t a t e s  o n  a c c o u n t  of  

i t s  f a i l u r e  t o  i n v e s t  t h e  p r o c e e d s ,  namely $172,726.04,  t h a t  would h a v e  been 

r e c e i v e d  had  t h e  Uni ted  S t a t e s  n o t  v i o l a t e d  t h e  T r e a t y  o f  May 30,  1854.  The 

p a r t i e s  a r e  i n  agreement  t h a t  i n t e r e s t  i s  t h e  most  p r a c t i c a l  and c o n v e n i e n t  

method of  comput ing t h e  damages. They do n o t  a g r e e ,  however,  a s  t o  t h e  

r a t e  t o  b e  a p p l i e d ,  t h e  p e r i o d  invo lved  i n  t h e  computa t ion ,  and t h e  t r e a t m e n t  

o f  t h e  $829.14 c r e d i t  t o  which d e f e n d a n t  i s  e n t i t l e d  a s  a  g r a t u i t o u s  o f f s e t .  

P e t i t i o n e r s  contend t h a t  a  5% p e r  annum i n t e r e s t  r a t e  shou ld  be  u s e d  

t o  compute t h e  damages. P e t i t i o n e r s  r e l y ,  i n  p a r t ,  o n  t h e  p r o v i s i o n s  o f  a  

s p e c i a l  s t a t u t e  d e a l i n g  w i t h  t h e  i n v e s t m e n t  of  p roceeds  r e c e i v e d  f rom t h e  

s a l e  o f  l a n d s .  I t  p rov ides :  
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Investment  of p roceeds  of  l a n d  

The S e c r e t a r y  of  t h e  I n t e r i o r  s h a l l  i n v e s t  i n  a manner 
1,:hich s h a l l  be i n  h i s  judopent most  s a f e ,  2n.d b e n e f i c i a l  
f o r  tlie f u n d ,  a l l  moneys t h a t  nay be r e c e i v e d  under  t r e a t i e s  
c o n t a i n i n g  s t i p u l a t i o n s  f o r  t h e  payment t o  t h e  I n d i a n s ,  
a n n u a l l y ,  of i n t e r e s t  upon t h e  p roceeds  of t h e  l a n d s  ceded 
by t h e n ;  and h e  s h a l l  make no inves tment  of  such moneys, o r  
of  any p o r t i o n ,  a t  a  lower  r a t e  of  i n t e r e s t  t h a n  5  p e r  
centum p e r  annum. R.S. $2096. (25 U.S.C.A. 5158) 

T h i s  p r o v i s i o n  was d e r i v e d  from t h e  Act of  Jan.uary 9 ,  1837,  C .  1, $4,  

5  S t a t .  135,  which i n  t u r n ,  adopted t h e  p r o v i s i o n s  of  t h e  4 t h  s e c t i o n  of  

t h e  Act of  June  14, 1836, C .  88 ,  5  S t a t .  3G, 47, which d e a l t  w i t h  a n n u a l  

payments of  i n t e r e s t  on t h e  proceeds  of l a n d s  ceded by I n d i a n s .  T h a t  p ro -  

( 
>\ 

v i s i o n  r e q u i r e d  t h a t  t h e  I '  ..... S e c r e t a r y  [of War] s h a l l  make no  i n v e s t m e n t  

o f  t h e  s a i d  sum o r  any p o r t i o n  of  i t ,  a t  a  lower r a t e  o f  i n t e r e s t  t h a n  5  
- 

p e r  centum p e r  annum." 

I n  s u p p o r t  o f  t h e i r  c o n t e n t i o n  t h a t  a  5% i n t e r e s t  r a t e  would b e  a  -- 
r e a s o n a b l e  f i g u r e  t o  be used i n  t h e  computation. in.  t h i s  c a s e  p e t i t i o n e r s  

h a v e  a l s o  r e f e r r e d  t o  Judge Dav is '  d i s s e n t i n g  o p i n i o n  i n  t h e  C o u r t  of  C la ims  

d e c i s i o n .  He wrote :  

F o r  some y e a r s  b e f o r e  t h i s  1854 t r e a t y ,  t h e  F e d e r a l  
G0vernmen.t c o n s t r u e d  s i m i l a r  agreements c a l l i n g  f o r  i n -  
v e s t m e n t s  i n  " s a f e  and p r o f i t a b l e  s t o c k s "  y i e l d i n g  " in -  
t e r e s t "  of  n o t  l e s s  t h a n  f i v e  p e r  c e n t  a s  be ing  s a t i s f i e d  
w i t h  an a p p r o p r i a t i o n ,  from y e a r  t o  y e a r ,  o f  a  sum e q u a l  
t o  f i v e  p e r c e n t  i n t e r e s t .  See Annual Repor t  of  t h e  Com- 
m i s s i o n e r  of I n d i a n  A f f a i r s ,  Nov. 30,  1852, p. 1 0  (H. Doc. 1, 
pp. 300-01);  Annual Repor t  of  t h e  Commissioner of  I n d i a n  
A f f a i r s ,  1853,  pp. 10-12 (H.  Doc. 1, p. 263) .3  The o n l y  
change i n  t h e  1854 t r e a t y  was t h e  d e l e t i o n  of  t h e  s p e c i f i c  
r e f e r e n c e  t o  f i v e  p e r  c e n t ;  t h e  r e a s o n  f o r  t h i s  change seems 
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I n  any even t ,  we do not  f e e l  cons t r a ined  t o  fo l low t h e  Alcea c a s e  i n  

t h i s  i n s t a n c e .  I n  t h a t  case  the  Court was a s s e s s i n g  a  r ea sonab le  s fzndard  

of  damages in ttle absence of any s t a t u t o r y  s t anda rd ;  h e r e  a  s t a t u t e  p rov ides  

guidance.  The a p p l i c a t i o n  of a  s t r a i g h t  5% per  annum i n t e r e s c  r a t e  i s  

r ea sonab le  and proper  i n  t h i s  case  a s  a  means t o  compute the  measure of 

damages. 

We have determined t h a t  J u l y  13, 1857, should be t h e  s t a r t i n g  d a t e  

f o r  computing i n t e r e s t .  This  i s  t he  d a t e  upon which t h e  s a l e s  of t h e  

Peo r i a  t r u s t  l ands  were completed (Finding of Fac t  No. 27 ) .  P e t i t i o n e r s  

have suggested t h a t  June 30, 1857, would be a proper  "median da te"  t o  

employ, wh i l e  defendant  would s e l e c t  a  l a t e r  d a t e  ( i n  August o r  November, 

1857) on a  theory  t h a t  t he  government should have a  r ea sonab le  t ime f o r  
\ 

d e p o s i t  o f  funds t o  draw i n t e r e s t .  We cannot accept  e i t h e r  p o s i t i o n .  

This  i s  n o t  a c a s e  involving i n t e r e s t  a s  such. There were no funds t o  

be inves t ed .  I n t e r e s t  i s  i n  i s s u e  only i n  s o  f a r  a s  i t  i s  being u t i l i z e d  

a s  a  means of measuring damages. The d a t e  upon which t h e  s a l e s  i n  q u e s t i o n  

were concluded i s  the  l o g i c a l  and, we b e l i e v e ,  a  proper  s t a r t i n g  p o i n t  

f o r  t h e  computation of damages. 

The f i n a l  ques t ion  t o  be resolved concerns t h e  t rea tment  of  t h e  $829.14 

c r e d i t  t o  which defendant i s  e n t i t l e d  a s  a  g r a t u i t o u s  o f f s e t .  Defendant 

would deduct  t h e  o f f s e t s  from the  p r i n c i p a l  sum on va r ious  d a t e s  i n  1885 and 

1886 (when t h e  g r a t u i t i e s  were given t h e  Peo r i a ) .  P e t i t i o n e r s  would deduct  

t h e  o f f s e t s  from t h e  i n t e r e s t .  We conclude t h a t  t h e  o f f s e t s  should be 

deducted from t h e  " in t e re s t "  and, t h e r e f o r e ,  the  5% per  annum s imple  i n t e r e s t  

w i l l  r u n  on t h e  f u l l  p r inc ipa l  sum f o r  t h e  e n t i r e  per iod  from J u l y  13 ,  1857, 

t o  t h e  d a t e  of payment of the  p r i n c i p a l  sum. 
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T h e  o f f s e t s  t o  which dcfer!dant i s  e n t i t l e d  c r e d i t  a r e  f o r  g r a t u i t i e s ,  

a n d ,  a s  s u c h ,  they would n o t  be r e c o v e r a b l e  a t  a l l  by the United S t a t e s  

e x c e p t  by v i r t u e  o f   he provis i -on of S e c t i o n  2 of  t h e  I n d i a n  (:lailns 

Commission Act of 1946 (60 S t a t .  10119) which prov ides  t h a t  " t h e  Commission 

may a l s o  i n q u i r e  i n t o  and c o n s i d e r  a l l  money o r  p r o p e r t y  g iven  t o  o r  

funds  expended g r a t u i t o u s l y  f o r  t h e  b e n e f i t  o f  t h e  c la imant  and i f  i t  

f i n d s  t h a t  t h e  n a t u r e  of t h e  c l a i m  and t h e  e n t i r e  course  of d e a l i n g s  and 

a c c o u n t s  between t h e  Uni ted S t a t e s  and t h e  c l a i m a n t  i n  good c o n s c i e n c e  

w a r r a n t s  such  a c t i o n ,  may s e t  o f f  a l l  o r  any p a r t  of such e x p e n d i t u r e s  

a g a i n s t  a n y  award made t o  t h e  c l a i m a n t  . . . ." (emphasis added) .  There  

f o l l o w s  a  l i s t i n g  of c e r t a i n  t y p e s  o f  g r a t u i t i e s  which s h a l l  n o t ,  i n  

a n y  e v e n t ,  b e  o f f s e t .  The g r a t u i t i e s  were n o t  " l e g a l  o f f s e t s "  when made. 

lo r  a r e  t h e y  l e g a l  o f f s e t s  a t  t h i s  t ime. The I n d i a n s  were n o t  o b l i g a t e d  t o  

r e p a y  t h e  amounts. They a r e  on ly  d e d u c t i o n s  which be p e r m i t t e d  

a f t e r  t h e  d e t e r m i n a t i o n  of t h e  award due t h e  I n d i a n s .  We have d e t e r m i n e d  

t h e  amount o f  t h e  award due t h e  p e t i t i o n e r s ,  as of t h e  d a t e  of t h i s  judg-  

ment ,  and  deduc ted  t h e  g r a t u i t o u s  o f f s e t s  from t h a t  f i g u r e .  A s  n o t e d  by 

t h e  Supreme C o u r t ,  t h e  57, i n t e r e s t  w i l l  c o n t i n u e  t o  r u n  on t h e  e n t i r e  p r i n c i p a l  

sum u n t i l  t h a t  sum s h a l l  be p z i d .  

Our computa t ions  a r e  a s  f o l l o w s :  

November ( l l ) ,  13, 1968 
J u l y  ( 7 ) ,  1 3 ,  1857 

I n t e r e s t  p e r i o d  
( t o  d a t e  o f  award) 

4 months 111 y e a r s  
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$ 172,726.04 P r - i n c  i p a l  sum 
X . 0 5  I n t e r e s t  

$8 ,636 .30  I n t e r e s t  p e r  pear  

$8,636.30 x 111-113 y e a r s  = $961,508.07 

$961,508.07 t o t a l  i n t e r e s t  t o  d a t e  o f  award 
- 829.14 g r a t u i t o u s  o f f s e t s  

$ 172,726.04 p r i n c i p a l  sum 
+ 960,678.93 n e t  i n t e r e s t  t o  d a t e  

$1,133,404.97 

Accordingly ,  our  award i s  f o r  t h e  s u m  of $1,133,404.97 t o g e t h e r  w i t h  

a n  a d d i t i o n a l  amount o f  damages, measured by s imple  i n t e r e s t  a t  t h e  r a t e  

of 5% per annurn on t h e  p r i n c i p a l  sum of $172,726.04 from t h e  d a t e  o f  t h i s  

award,  November 13,  1968, t o  t h e  d a t e  of payment o f  s a i d  p r i n c i p a l  sum. 

Concur r ing :  

~ r e i e r  , Commissioner 




