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OPINION OF THE COMMISSION 

Yarborough, Commissioner, de l ive red  t h e  Opinion of t h e  Commission. 

The Three A f f i l i a t e d  Tr ibes  of t h e  For t  Berthold Reserva t ion  by 

a n  agreement i n  1886, approved March 3,  1891, ceded a p o r t i o n  of  

t h e i r  r e s e r v a t i o n  t o  t he  United S t a t e s .  The cess ion ,  l o c z t e d  i n  

no r thwes te rn  North Dakota, con ta ins  1,782,831.64 a c r e s  and f o r  it  

t h e  p e t i t i o n e r  Indians received cons ide ra t ion  of $800,000. Th i s  

c a s e  invo lves  t h e  claim t h a t  t h e  t r u e  market va lue  of t h e  l ands  

ceded s o  exceeded the  cons idera t ion  rece ived  a s  t o  make t h e  t r a n s -  

a c t i o n  unconscionable,  and t h e  p e t i t i o n e r s  should recover  t h e  d i f f e r e n c e .  
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Somewhat l e s s  than ha l f  o f  t he  land l i e s  a long t h e  sou th  bank 

of t h e  Missouri River;  the I n d i a n ' s  t i t l e  t o  i t  d e r i v e s  from t h e  

Treaty of Fort  Laramie. The l a r g e r  t r a c t  i s  ac ros s  t h e  Missour i  

t o  t h e  no r theas t  and was made a  p a r t  of t h e  For t  Berthold Reser- 

v a t i o n  by t h e  Executive Order of  J u l y  13,  1880 ( 1  Kappler 883) i n  

exchange f o r  o the r  of t h e  p e t i t i o n e r s '  Fo r t  Laramie l a n d s  sou th  of 

t h e  r i v e r .  Undoubtedly, p e t i t i o n e r s  had "cornpensable" t i t l e  t o  

both t r a c t s  wi th in  t h e  cess ion  f o r  t h e  purposes of t h i s  c la im.  

Three A f f i l i a t e d  Tr ibes  of t he  For t  Berthold Reserva t ion  v. United 

S t a t e s ,  390 F.2d 686, 696 (C. C l s .  1968).  

Negot ia t ions  f o r  t h e  cess ion  were i n s t i t u t e d  by t h e  United 

S t a t e s  i n  1886 t o  reduce t h e  s i z e  of t h e  Reserva t ion ,  i t  be ing  de- 

c reed  excess ive  i n  s i z e  f o r  t h e  1322 Ind ians  l i v i n g  t h e r e .  S e t t l e r s  

were r a p i d l y  coming i n t o  t h e  Northern Great P l a i n s ;  wheat p roduc t ion  

i n  North Dakota was inc reas ing  g r e a t l y ;  two t r a n s c o n t i n e n t a l  ra i l -  

roads  promised many new s e t t l e r s  coming i n  and much produce sh ipp ing  

o u t .  An Agreement of cess ion  w a s  concluded December 1 4 ,  1886 and 

r a t i f i e d  by t h e  Act of March 3,  1891, 26 S t a t .  989, 1032-35. The 

i s s u e  t h u s  becomes determining t h e  f a i r  market va lue  of t h e  ceded 

s u b j e c t  t r a c t  a s  of March 3 ,  1891. 

A t  t h a t  t ime, t h e  a t t r a c t i v e n e s s  of t h e  graz ing  l a n d s  t o  t h e  

west  of t h e  sub jec t  t r a c t  were w e l l  known; t h e  l e v e l  wheat farms 
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east of the tract were becoming equally famed, This tract had 

somewhat less rainfall than eastern North Dakota, but sufficient 

to make agricultural prospects good o n  the level plains. The 

grass cover of the entire tract was generally good; the grass was 

deemed suitable for year-round grazing in the less severe winters. 

Streambreaks provided shelter for the cattle from the rigorous 

winter storms. The promotions of the Northern Pacific and the 

Great Northern had helped increase the population of the adjacent 

counties as of the evaluation date, the latter railroad passing 

through the subject tract. The Missouri River had long been used 

for steamboat transportation, and presented no great barrier to 

the passage of goods and cattle. 

About one-third of the subject tract was considered good agri- 

cultural land; it was level and grass-covered, without rocks that 

would make tillage difficult. Perhaps a quarter of the land was 

fertile and level enough for good agriculture, but encumbered by 

glacially-deposited rocks that must be cleared away. The balance 

of the tract was rough lands, suitable for grazing. 

The petitioner argues that the highest and best use of the 

tract in 1891 was for large grazing units. The defendant asserts 

that the highest and best use was for a combination of farming 

and stockraising. In our opinion, at the relevant date the highest 
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and b e s t  use was i n  l a r g e  ranching o p e r a t i o n s ,  where huge con- 

t i guous  acreages could be acquired and ope ra t ed .  

I n  t he  yea r s  p r i o r  t o  1891, a s  t h e  c a t t l e  i n d u s t r y  developed 

i n  Montana, Wyoming and t h e  Dakotas, t h e  r anche r ' s  ownership of a  

r e l a t i v e l y  srnall acreage would g ive  h i s  c a t t l e  access  t o  graz ing  

on t h e  open t r a c t s  of t h e  publ ic  l ands .  Large t r a c t s  of r a i l r o a d  

g r a n t  l ands  were purchased from t h e  Northern P a c i f i c ;  checkerboarded 

w i t h  i n t e rven ing  p u b l i c  l ands ,  t h e  purchased t r a c t s  would have 

doubled t h e  e f f e c t i v e  graz ing  acreage.  By 1891, however, home- 

s t e a d e r s  were moving i n t o  t h e  pub l i c  l a n d s ,  denying t h e  f r e e  range  

c a t t l e  choice  water ing  and graz ing  s p o t s .  The s t a t e s  of t h e  a r ea  

had enac ted  herd laws making i t  unnecessary f o r  t h e  homesteader t o  

f e n c e  h i s  c rops  and t h e  t r e s p a s s i n g  c a t t l e ' s  owners r e s p o n s i b l e  f o r  

damages. By 1891 i t  was recognized t h a t  proper range management of 

l a r g e  cont iguous t r a c t s  was necessary t o  a cont inuing p r o f i t a b l e  

c a t t l e  bus ines s  of any magnitude. Because of the  Homestead Laws, 

o n l y  i n  t h e  s u b j e c t  t r a c t  could such acreages  be acqui red  e a s i l y  and 

q u i c k l y  i n  t h a t  a r ea .  

Undoubtedly a  purchaser  would have knowledge of t h e  a g r i c u l t u r a l  

p o t e n t i a l  of t h e  sub jec t  l ands ,  and i t  would enhance t h e i r  va lue  f o r  

l o n g  range  p o t e n t i a l .  However, a t  t h e  1891 d a t e  t h e  g r e a t e r  m o i s t u r e  

t o  t h e  east would focus demand f o r  a g r i c u l t u r a l  l ands  t o  t h a t  area. 
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An 1891 owner of t h e  s u b j e c t  t r a c t  would a n t i c i p a t e  a d e l a y  i n  

d i spos ing  of h i s  inventory  of a g r i c u l t u r a l  l ands  i n  s m a l l e r  t r a c t s ;  

he would expect a demand f o r  l a r g e  u n i t s  f o r  g r az ing .  

A s  t h e r e  were no s a l e s  w i t h i n  t h e  s u b j e c t  a r e a  2s of t h e  d a t e  

of t ak ing ,  t h e  expe r t  a p p r a i s a l  w i tnes se s  f o r  both p a r t i e s  based 

t h e i r  primary eva lua t ion  of t h e  t r a c t  on o t h e r  l a r g e  s a l e s  a t  

v a r i o u s  d a t e s  and p l a c e s  i n  t h e  Northern P l a i n s .  The i r  d i f f e r i n g  

i n t e r p r e t a t i o n s  of t h e  d a t a  l e d  t o  p e t i t i o n e r ' s  op in ion  of t h e  

t r a c t ' s  va lue  being $2.00 an a c r e  whi le  de fendan t ' s  was $.805 an 

a c r e .  Much t h e  same evidence w a s  o f f e r e d  by t h e  same a p p r a i s e r s  

f o r  t h e  r e s p e c t i v e  p a r t i e s  i n  Docket No. 279-A, t h e  B lack fee t  c a s e ,  

and the Comnission.'s e v a l u a t i o n  o f  t h a t  comparable s a l e  ev idence  

i s  incorpora ted  h e r e i n  by r e f e r ence .  The Blackfeet  and Gros Vent re  

T r i b e  of Ind i ans  v.  United S t a t e s .  18  Ind .  C 1 .  Comm. 241, 328-341 

(1967). A f t e r  e l imina t ion  of t h e  s a l e s  where t h e  c o n s i d e r a t i o n  i s  

u n c e r t a i n ,  and those  c l e a r l y  remote i n  t i m e  and p l a c e ,  i t  w i l l  be  

seen  i n  o u r  Finding No. 19  t h a t  on ly  a sma l l  number of  sales can  

be  cons idered  reasonably comparable t o  t h e  s u b j e c t  t r a c t .  Even 

t h e s e  are i n  yea r s  w e l l  be fo re  and a f t e r  1891, bu t  i s  t h e  

Commission's opinion t h a t  there  were r e l a t i v e l y  s t a b l e  p r i c e s  

f o r  l a r g e  graz ing  t r a c t s  i n  t h e  Northern Great P l a i n s  d u r i n g  the 

1880 ' s  and 18901s,  s o  t h a t  even 'h inds igh t  sa led 'have  some r e l evance .  
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The accep tab l e  comparable s a l e s  were a t  f i g u r e s  from $1.00 t o  

$2 .00  average  per  a c r e ,  and no exac t  comparison can be made of any 

of them wi th  t h e  s u b j e c t  t r a c t .  Nei ther  can we accept  uncritically 

t h e  o t h e r  a p p r a i s a l  approaches o f f e r e d  by t h e  p a r t i e s ,  which have 

been c r i t i c i z e d  be fo re  f o r  t h e i r  s p e c u l a t i v e  na tu re .  

Reviewing t h e  record  a s  a  whole, t h e  Commission would n o t  be 

i n c l i n e d  t o  a  h ighe r  va lue  f o r  t h e s e  unimproved g raz ing  l a n d s  bu t  

f o r  s e v e r a l  enhancing f a c t o r s .  It had l u s h  g r a s s ,  e x c e l l e n t  t r a n s -  

p o r t a t i o n ,  adequate  r a i n f a l l  and s u r f a c e  wa te r ,  a  l a r g e  percentage  

of u l t i m a t e l y  more va luab le  a g r i c u l t u r a l  l a n d ,  and was a v a i l a b l e  i n  

l a r g e  cont iguous  b locks  (and thus  i s  not  s u b j e c t  t o  t h e  d i s coun t ing  

f a c t o r s  a p p l i c a b l e  when smal l  t r a c t s  must be  vended ove r  a pe r iod  of  

? y e a r s ) .  

The d e f e c t s  apparen t  t o  an informed purchaser  of t h e  t i m e  must 

be  recognized:  t h a t  t h e r e  were many a c r e s  of land a v a i l a b l e  i n  t h e  

area, t h a t  t h e  c l ima te  could cause a  l o s s  of  c a t t l e  o r  c rops  i n  any 

g iven  y e a r ,  t h a t  o t h e r  investments  were a v a i l a b l e  w i t h  a t t r a c t i v e  

rates o f  r e t u r n .  

Cons ider ing  a l l  of t h e s e  f a c t o r s  d e t a i l e d  i n  our  Findings of 

F a c t  and found i n  t h e  record a s  a  whole, i t  i s  t h e  op in ion  of t h e  

Commission t h a t  t h e  s u b j e c t  t r a c t  had a  f a i r  market va lue  on March 3 ,  

18'' an average $1.45 an a c r e ,  a  t o t a l  of $2,585,105.88. 



20 Ind. C 1 .  Corn. 1 

For the cession of the subject tract, petitioner received con- 

sideration of $800,000, which is unconscionable on its face in 

comparison with the value of the land. The Commission will enter an 

order of judgment for the petitioner of $1,785,105.88,subject to 

further proceedings for the determination of offsets, if any. 

We concur: 




