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BEFORE THE INDIAN CLAIMS COMMISSION 

THE ST ILLAGUAMISH TRIBE OF INDIANS , ) 
) 

P e t i t i o n e r ,  ) 
1 

v. ) Docket No. 207  
) 

THE UNITED STATES OF ANERICA, 1 
1 

Defendant. ) 

Decided: October 17 ,  1968 

Appearances: 

Warren J .  G i l b e r t  and 
Freder ick  W. Pos t ,  Attorneys 
f o r  P e t i t i o n e r .  . . 

Craig A. Decker, wi th  whom was 
M r .  Ass i s t an t  Attorney General 
Clyde 0. Martz, Attorneys f o r  
Defendant. 

OPINION OF THE COMMISSION 

Commissioner Kuykendall de l ive red  t h e  opinfon f o r  the Commission. 

On June  19,  1968, t he  above p e t i t i o n e r  f i l e d  a "Motion For ~ e -  

hea r ing"  t h e  purpose of which i s  t o  s e t  a s i d e  t h i s   omm mission's I n t e r -  

l o c u t o r y  Order previously entered h e r e i n  on February 26, 1965 (15 Ind. 

The defendant  duly responded i n  oppos i t ion  t o  p e t i t i o n e r ' s  motion 

on J u l y  5 ,  1968, and on August 30, 1968, p e t i t i o n e r  f u r t h e r  r e p l i e d  

t o  d e f e n d a n t ' s  opposition. 

The f i l i n g  of "Motions f o r  rehear ing  and f o r  amendment of f i nd ings"  

i s  governed by the  provis ions of Rule 33 of t h i s  Commission's General  Rules  
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of Procedure. There i t  c l e a r l y  s t a t e s  t h a t  a  motion f o r  r ehea r ing  must be 

made "within 30 days froin the  time the  f i n a l  de te rmina t ion  of t h e  Commission 

is  f i l e d  with the  c l e r k . "  Ce r t a in ly  the p e t i t i o n e r ' s  motion i s  f a r  from 

t imely ,  some 40 months having elapsed between i t s  f i l i n g  d a t e  and t h e  

Commission's 1965 dec i s ion .  The r u l e  s e t s  f o r t h  t h r e e  grounds upon which 

such a  motion can be granted ;  namely, an "e r ro r  of f a c t " ,  a n  " e r r o r  of  law", 

o r  "newly discovered evidence." Where an e r r o r  of f a c t  i s  charged,  then  

t h e  movant must spec i fy  "with minuteness" t he  f a c t  o r  f a c t s  e r roneous ly  
-1. 

found o r  omit ted t o  be  found by the  Commission." Alleged e r r o r s  of  law 

must be s p e c i f i e d  i n  l i k e  manner with re ference  t o  t h e  a u t h o r i t i e s  i n  

suppor t  of s a i d  motion. 

-.- 
I f  we understand p e t i t i o n e r ' s  motion c o r r e c t l y ,  t he  r ehea r ing  i s  

--./ 
sought on t h e  fol lowing grounds: 

1. The p e t i t i o n e r ' s  a t t o rney  was unable t o  e f f e c t  a  

s e t t l e m e n t  of  p e t i t i o n e r ' s  claim. 

2.  Because the  A c t  of Apr i l  11, 1967 (81 S t a t .  11) , changed 

t h e  composition of t he  Commission from th ree  t o  f i v e  members, t h e  

r e s u l t  being t h a t  t h r e e  new appointments have been made t o  t h e  

Commission, i t  neces sa r i l y  follows t h a t  " . . . the  newly appoin ted  

Commissioners cannot properly exe rc i se  t h e i r  j u d i c i a l  d u t i e s  and 

s i g n  a  f i n a l  judgment unless  they review a l l  t h e  evidence i n  suppor t  

* There i s  no need t o  e l abo ra t e  on the  ques t ion  of "newly d iscovered  
evidence" s i n c e  no such a l l e g a t i o n  appears  i n  t h i s  motion. 
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of t h e  judgment en tered ."  

3 .  The Commission f a i l e d  t o  cons ider  evidence of S t i l l aguamish  

use  and occupancy of land  o u t s i d e  of t h e  a r e a  awarded t o  t h e  t r i b e  

under t he  Commission's 1965 i n t e r l o c u t o r y  award. 

4.  The Commission f a i l e d  t o  cons ider  t h e  test imony of 

p e t i t i o n e r ' s  expe r t  w i tnes s  S a l l y  Snyder, w i th  r e s p e c t  t o  S t i l l aguamish  

u s e  and occupancy. 

We f i n d  no mer i t  i n  p e t i t i o n e r ' s  motion. F i r s t  of a l l ,  we a r e  no t  

persuaded t h a t  t h e  f a c t  t h a t  p e t i t i o n e r ' s  counsel  was unable t o  e f f e c t  

a  compromise se t t l emen t  of t h e  i n s t a n t  c la im suppor t s  a  motion f o r  

r ehea r ing  under our r u l e s  of  procedure, o r  a t  a l l .  Of equal  m e r i t  i s  

- -> t h e  p e t i t i o n e r ' s  second content ion  t h a t  t h e  Act of  A p r i l  11, 1967, c r e a t e d  
t 
3 

. a "new" Ind ian  C l a i m s  Commission and t h a t  i t  i s  t h e  r e s p o n s i b i l i t y  of 

t h i s  "new" Commission t o  confirm a l l  p a s t  a c t s  o r  judgments of t h e  

Cominission a s  i t  ex i s t ed  p r i o r  t o  A p r i l  11, 1967, less they be found 

i n v a l i d .  There i s  no "new" Commission. The Ind ian  Claims Commission 

i s  and has  been a  cont inuing  quas i  j u d i c i a l  body. It i s  performing t h e  

same func t ions  i t  d id  when it was f i r s t  organized over  twenty-two yea r s  

ago. There i s  nothing i n  t h e  language of t h e  Ind ian  C l a i m s  Commission 

Act o r  i t s  l e g i s l a t i v e  h i s t o r y  t h a t  even remotely sugges t s  t h a t  a  

change i n  t h e  composition o r  i n  t h e  ind iv idua l  membership the reo f  impai rs  

i t s  j u d i c i a l  func t ions .  Only the  l a c k  of a  quorum can  suspend i t s  

o p e r a t i o n s .  
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O f  t h e  remaining two grounds t h a t  p e t i t i o n e r  urges upon the  Com- 

mis s ion ,  t h e  fou r th  appears  t o  be but  a  ref inement  of t he  t h i r d ,  a l though 

bo th  a l l e g e  a c t s  of h i s s i o n  with r e s p e c t  t o  e v i d e n t i a r y  f ind ings .  

P e t i t i o n e r ' s  s i n g u l a r  charge t h a t  the  Commission f a i l e d  t o  cons ider  t h e  

tes t imony of p e t i t i o n e r ' s  expe r t  w i tnes s ,  S a l l y  Snyder, r e l a t i v e  t o  

S t i l l a g u a m i s h  u s e  and occupancy i s  not  borne o u t  by t h e  record  i n  t h i s  

c a s e .  A s imple  reading  of t he  Commission's f i nd ings  of f a c t  beginning 

a t  1 5  Ind.  C 1 .  Comm., 6 ,  and p a r t i c u l a r l y  Findings 8  through 11, and 

Finding  15 ,  shows on i t s  f ace  t h a t  Miss ~ n y d e r ' s  testimony was g iven  

ample c o n s i d e r a t i o n  but  found wanting i n  many r e s p e c t s .  

F i n a l l y ,  p e t i t i o n e r ' s  broad a t t a c k  on the  ~oin i r~ iss ion ' s  i n t e r l o c u t o r y  
x 

. ; d e c i s i o n  i n  t h i s  c a s e  i s  nothing more than  a n  empty cha l lenge .  No- 

where i n  t h e  p e t i t i o n e r ' s  motion do we f i n d  even one of t he  Commission's 

p r i o r  f i n d i n g s  of f a c t  o r  conclusions c i t e d  as not  being supported by 

s u b s t a n t i a l  evidence.  This  l a c k  of s p e c i f i c i t y  i s  f a t a l  t o  p e t i t i o n e r ' s  

motion,  and i t  i s  a k i n  t o  t h e  type of i nd i sc r imina te  broadside a t t a c k  

on a p r i o r  d e c i s i o n  of t h i s  Commission t h a t  was condemned by t h e  Court 

of Claims i n  t h e  Nooksack case  when the  n om mission's f i nd ings  o f  f a c t  

i n  t h a t  c a s e  were chal lenged on appeal .  The Nooksack Tr ibe  of Indians  V. 

United S t a t e s ,  (1963),  162 C t .  C 1 .  712, 718. Nevertheless ,  i n  cons ide r ing  

p e t i t i o n e r ' s  motion,  the  C m i s s i o n  has n e c e s s a r i l y  reviewed t h e  

p roceed ings  t o  d a t e  i n  t h i s  case,  but  i n  so doing, i t  has not  found any 

b a s i s  f o r  g r a n t i n g  p e t i t i o n e r ' s  motion. 
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The Commission t h e r e f o r e  conc ludes  t h a t  p e t i t i o n e r ' s  "Motion For  

Rehearing" should be den ied ,  and a n  o r d e r  w i l l  be e n t e r e d  a c c o r d i n g l y .  

Concurr ing:  

Chairman 




